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In the United States District Court 
for the District of Oregon 


Civil No. 5758 


W. J. JONES & SON, INC., 
Plaintiff, 
VS. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 


DOCKET ENTRIES 
1950 
Sept.27—Filed complaint. 
Sept.27—Issued summons—to marshal. 
Oct. 3—Filed summons with marshal’s return. 
Nov. 24—Filed answer. 


1951 

Feb. 12—Entered order setting for pretrial confer- 
ence on March 26, 1951. 

Mar. 26—Entered order setting for pretrial confer- 
ence on April 2, 1951. 

Apr. 2—Record of pretrial conf. & order setting 
for further pretrial conf. on April 9, at 
2:00 p.m. 

Apr. 9—Record of pretrial conf. 

Apr. 10—Entered order setting for trial on May 
15, 1951. 

May 7—Filed & entered pretrial order. 

May 15—Entered order permitting A. F. Oehmann 
to appear specially for deft; record of 
trial before court. 
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1951 

May 16—Record of trial before court; argument & 
order taking under advisement. 

June 12—Filed & entered Findings of Fact, Conclu- 
sions of Law and Judgment for plaintiff. 

June 12—Filed exhibits. 

June 30—Filed transcript of testimony of May 15- 
ito, Lgl 

Aug. 8—Filed notice of appeal by defendant and 
copy mailed to attys. for plaintiff. 

Sept.14—Filed motion of U. 8. for extension of 
time to file appeal. 

Sept.14—Filed & entered order extending time 90 
days from first appeal date. 

Oct. 24—Filed designation of contents of record on 
appeal. 

Oct. 31—Filed affidavit of service of copy of desig- 
nation. 

Oct. 31—Filed stipulation for order for clerk to 
transmit exhibits to U. 8. Court of Ap- 
peals. 

Oct. 31—Filed and entered order for clerk to trans- 
mit exhibits to U. S. Court of Appeals. 


[Entries in Civil Docket No. 5759 are identical to 
the foregoing. ] 


oe | 


Wood. Jones & Son, dnc. 


In the United States District Court for the 
District of Oregon 


Civil No. 5758-94-8 


W. J. JONES & SON, ING.,, 
Plaintiff, 
VS. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 


COMPLAINT 


Comes now the plaintiff and for cause of action 
alleges: 

di: 

Plaintiff, W. J. Jones & Son, Inc., is a corpora- 
tion duly organized and existing under the laws of 
the State of Oregon, maintaining its principal office 
in Portland, Oregon, and brings this action to re- 
cover a refund of income taxes illegally collected 
or retained by defendant Collector of Internal Reve- 
nue. Jurisdiction of this Court exists by virtue of 
28 U.S.C. Sec. 1340. 

iD, 

The defendant, Hugh H. Earle, was on and subse- 
quent to September 1, 1947, and now is the duly 
appointed and acting Collector of Internal Revenue 
for the District of Oregon. 


ITI. 
On or about March 15, 1949, plaintiff filed its 
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income tax return for the calendar year 1948 in 
conformity with the Internal Revenue Code of the 
United States which return discloses a net operating 
loss of $138,379.48. 


IV. 

Under Internal Revenue Code Sec. 122 plaintiff is 
entitled to carry back to 1946 said 1948 operating 
loss of $138,378.48, and the net operating loss de- 
duction resulting from such carry-back completely 
absorbs all of plaintiff’s 1946 net income entitling 
plaintiff to a refund of the 1946 income taxes paid 
by plaintiff in the sum of $12,190.32. Said 1946 in- 
come taxes in the sum of $12,190.32, disclosed on 
the 1946 income tax return duly filed by plaintiff 
on or about March 15, 1947, were paid by plaintiff in 
installments of $3,500.00 on March 14, 1947 ; $3,500.00 
on June 14, 1947, and $5,190.32 on September 13, 
1947. Refund is herein sought for the $5,190.32 of 
said $12,190.32 paid by plaintiff to defendant on 
September 13, 1947. Refund of the $3,500.00 paid 
by plaintiff on March 14, 1947, and June 14, 1947, 
is sought in an action against the United States of 
America filed simultaneously with this complaint. 


V. 

The net operating loss deduction resulting from 
the $138,378.48 net operating loss for 1948 is only 
partially absorbed by plaintiff’s 1946 net income, 
and under the provisions of Internal Revenue Code 
Sec. 122 plaintiff is entitled to deduct from 1947 
income the portion of said net operating loss de- 
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duction which remains after eliminating plaintiff’s 
1946 net income. Said 1947 net operating loss deduc- 
tion entitles plaintiff to a refund of $38,030.29 of the 
income taxes paid by plaintiff for the year 1947. 
Income taxes in the sum of $154,791.75 disclosed 
on the 1947 income tax return duly filed by plaintiff 
on or about March 15, 1948, were paid by plaintiff 
in installments on March 15, 1948; June 15, 1948; 
September 15, 1948; October 1, 1948, and December 
10, 1948. 
ae 

On or about November 2, 1949, plaintiff duly filed 
with defendant a refund claim for income taxes in 
the sum of $12,690.32 paid by plaintiff for the calen- 
dar year 1946, and a refund for $38,030.29 of the 
income taxes paid by plaintiff for the calendar year 
1947. Said refund claims for 1946 and 1947 set 
forth the reasons for the allowance of said claims 
together with the computations of the amounts 
thereof, and said refund claim for 1946, attached 
to the complaint filed by plaintiff against the United 
States of America, and said refund claim for 1947, 
hereto attached as Exhibit A, are incorporated 
herein by reference as though fully set forth in this 
complaint. 

VII. 

The net operating loss in the sum of $138,379.48 
disclosed by plaintiff’s 1948 income tax return is the 
basis for substantially all the amount for which 
refund is herein sought. Of said $138,379.48 net 
operating loss, $134,555.21 constitutes a bad debt 
deduction under I.R.C. Sec. 23 (k). 
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VIII. 

The 1948 bad debt deduction in the sum of 
$134,555.21 is based upon the worthlessness of cer- 
tain 6 per cent demand notes acquired by plaintiff 
in 1946 for the sum of $121,763.74, the face amount 
of said notes plus accrued interest to the date of 
acquisition. The notes were issued by Mina del 
Refugio, a Mexican corporation at Hermosillo, 
Sonora, Mexico, to secure loans made to said cor- 
poration. Gold and silver mining operations carried 
on by said corporation were curtailed and finally 
terminated in the latter part of 1948 when the 
original veins of ore were unexpectedly exhausted 
and all attempts to discover additional ore were un- 
successful. At a meeting held on December 27, 1948, 
the board of directors of said corporation ratified 
the termination of all operations and confirmed the 
sale of all equipment pursuant to a contract pre- 
viously entered into, and further directed the im- 
mediate abandonment of all real property, mining 
claims and all other assets of said corporation in- 
cluding the corporate structure. At said meeting the 
directors determined that not more than $22,500.00 
could be salvaged from the corporation, and directed 
that any amount so realized should be distributed 
pro rata to the holders of the outsanding notes of 
the corporation. The notes owned by taxpayer for 
the indebtedness of $121,763.74 constituted 39 per 
cent of the total indebtedness of $308,378.39 secured 
by notes of said corporation. The pro rata distribu- 
tion of said $22,500.00 entitled the plaintiff to pay- 
ment of an amount not in excess of $8,775.00 (39 
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per cent of $22,500.00) upon said indebtedness of 
$121,763.74, leaving the debts totally worthless 
in the amount of $112,988.74, ($121,763.74 less 
$8,775.00). While plaintiff held said notes it accrued 
interest thereon in the amount of $21,566.47 which 
added to said sum of $112,988.74 constitutes the 
bad debt deduction of $134,555.21. 


IDS 

Said notes constituted valid debts of Mina del 
Refugio and were not subordinated to creditors, 
nor did said notes provide for payment only out of 
the earnings of said corporation. Shares of the 
common stock of Mina del Refugio were owned by 
persons other than those making loans to said cor- 
poration and it was the intention of parties that 
the loans should be repaid to the lenders before any 
profits were distributed to the stockholders. Con- 
sequently stock could not have been issued in lieu 
of said notes. 

X. 

It was the intention of the parties concerned 
that said notes should constitute valid debts of Mina 
del Refugio and they were so treated by plaintiff 
and by said corporation. One indication of such in- 
tent is the fact that plaintiff accrued the interest 
upon said notes and plaintiff paid an income tax 
thereon. 

XI. 

The Commissioner of Internal Revenue has not 

mailed to plaintiff by registered mail any notice of 
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the disallowance of said refund claims although 
plaintiff has received letters from the Internal Reve- 
nue Agent in Charge, Seattle, Washington, dated 
March 10, 1950, which propose substantial disal- 
lowance of said refund claims on the ground that the 
notes represent contributions to capital of Mina del 
Refugio rather than debts of said corporation. More 
than six months have elapsed since the filing of said 
refund claims by plaintiff. 


XII. 

The income tax for which refund is herein claimed 
is being withheld from plaintiff because of the ac- 
tion of defendant in illegally and erroneously deny- 
ing plaintiff the aforementioned net operating 
deductions to which plaintiff is entitled for the 
years 1946 and 1947. 


Wherefore, plaintiff demands judgment against 
the defendant for the sum of $48,220.61 plus in- 
terest. and costs, said sum of $43,220.61 being 
$5,190.32 for 1946 income taxes and $38,030.29 for 
1947 income taxes. 

WILBUR, BECKETT, OPPEN- 
HEIMER, MAUTZ & SOUTHER. 


By /s/ WILLIAM H. KINSEY, 
Attorneys for Plaintiff. 
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EXHIBIT A 
Form 843 
Treasury Department 
Internal Revenue Service 


CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 


[] Refund of Taxes Illegally, Erroneously, or Ex- 
cessively Collected. 

[_] Refund of Amount Paid for Stamps Unused, or 
Used in Error or Excess. 

[_] Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


State of Oregon, 
County of Multnomah—ss. 


Name of taxpayer or purchaser of stamps: 

W. J. Jones & Son, Ine. 
Business Address: 

817 Board of Trade Bldg., Portland, Oregon. 
eg CS ee. a 


The deponent, being duly sworn according to 
law, deposes and says that this statement is made 
on behalf of the taxpayer named, and that the facts 
given below are true and complete: 
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1. District in which return (if any) was filed: 
Oregon. 


2. Period (Gf for tax reported on annual basis, 
prepare separate form for each taxable year) : 
From Jan. 1, 1947, to Dee. 31, 1947. 


3. Character of assessment or tax: Income taxes. 


4, Amount of assessment, $154,791.75; dates of pay- 
ment, 1948. 


do. Date stamps were purchased from the Govern- 
MENG: ......0 205 becca seeds +s ss 


6. Amount to be refunded: $38,030.29. 


7. Amount to be abated (not applicable to income, 
gift, or estate taxes) => Bo22 54.22. ee 


8. The time within which this claim may be legally 
filed expires, under Section 322 of IR.C., on 
March 15, 1950. 


The deponent verily believes that this claim should 
be allowed for the following reasons: 


1. There is a net operating loss deduction in 
1947 attributable to the carry-back of a net 
operating loss sustained in 1948 to 1946 and 
the carry-forward from 1946 of the amount of 
the net operating loss deduction not absorbed 
by 1946 net income to 1947 (see attached). 


W.J. Jones & Son, Ine. 13 


W. J. Jones & Son, Ine. 
Portland, Oregon 


Claim for Refund Calendar Year 1947 
Net operating loss shown on 1947 Corporation 
Sir CONG COSMO CUT oc csecscceseccecnts.----0nevene-onecesseeccessse $138,379.48 


Less: Contributions deducted on return not al- 
lowable under limitations of See. 23(q) 
JLo La dha ne ma aga lee Rs 446.00 


Net operating loss shown on return, as adjusted...... $137,933.48 
Less: Adjustments required by See. 122(d) I.R.C. — 


Statutory net operating loss for 1948... $137,933.48 
Carry-back of 1948 net operating loss to 1946........ $137,933.48 
Less: 1946 net income adjusted ................:ccceseeeee 37,893.75 


Net operating loss deduction available to carry- 
TAURI A Goo: ccracrscnecesensecveseactesieeretk cea -csctosecebansee $100,079.73 
Reduction under Sec. 122(d) I. BR. C.: 
Net income for 1947 disclosed by 


SRG ee $407,346.72 
Adjustments under Sec. 122(d) 
3, 1, Cee. <5 noe —_ 
Bverrincome AdjUSted. ...........:.---:----e0--c---- $407,346.72 
Less: Normal tax net income ............ 407,346.72 


Excess of net income adjusted over 
normal tax net income ..................--.--- — 


Net operating loss deduction applicable to 1947.......... $100,079.73 


Normal tax net income shown by return ..............-.---- $407 346.72 

Less: Net operating loss deduction.............-.--------.--+- 100,079.78 
formal tax net income adjusted 22.....2..........-escceceeeonceee- $307,266.99 
Berumicletax, as adjusted <-2..-oe...e:..... eee... $ 73,744.08 
mS AC WUSCCG. oc: cececoca ce 5. caves -cciecen-neecssdeiieecscninensconee 43,017.38 
Meee intliiveas ad jUSted: .....-...--.--2------20ceeteecre-a---one-- $116,761.46 
Becmiabiaty Show! On Veturn ..........2.2..2....-1ks---c--nceeeeees 154,791.75 


ROSIE a gale Ree gu gee tpn Sa $ 38,030.29 
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State of Oregon, 
County of Multnomah—ss. 


I, Clayton R. Jones, being first duly sworn, de- 
pose and say that I am President of W. J. Jones 
& Son, Inc., plaintiff in the above-entitled action; 
and that the foregoing complaint is true as I verily 


believe. 
/s/ CLAYTON R. JONES. 


Subscribed and sworn to before me this 27th day 
of September, A.D. 1950. 


[Seal] /s/ WILLIAM H. KINSEY, 
Notary Public for the 
State of Oregon. 


My Commission expires 12/21/52. 


[Endorsed]: Filed Sept. 27, 1950. 


ee 


[Title of District Court and Cause. ] 
Civil No. 5758 


ANSWER 
Defendant answers as follows: 


I. 

Admits the allegations contained in Paragraph I 
of the Complaint except denies that the taxes sought 
to be recovered, or any portion thereof, were il- 
legally collected or retained. 
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ele 

Admits the allegations contained in Paragraph II 
of the Complaint. 

Tif. 

Denies all the allegations contained in Paragraph 
III of the Complaint except admits that on or about 
March 15, 1949, plaintiff filed its Income Tax Return 
for the Calendar Year 1948 in which there was dis- 
closed an alleged operating loss in the amount of 
$138,379.48. 

IV. 

Denies all of the allegations contained in Para- 
graph IV of the Complaint except admits that the 
returned 1946 income taxes, in the alleged amount, 
were paid in installments on or about the dates 
alleged. 

V. 

Denies all of the allegations contained in Para- 
graph V of the Complaint except admits that the 
returned 1947 income taxes, in the alleged amount, 
were paid in the installments and on or about the 
dates alleged. 

VI. 

Denies all of the allegations contained in Para- 
graph VI of the Complaint except admits that plain- 
tiff filed with the Collector of Internal Revenue for 
the District of Oregon on November 4, 1949, an 
instrument in writing purporting to be a claim for 
refund for the calendar year 1946, in the amount 
of $12,190.32, and on the same date filed with the 
Collector of Internal Revenue for the District of 
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Oregon an instrument in writing purporting to be 
a claim for refund for the calendar year 1947, in 
the amount of $38,030.29, and admits that Exhibit 
‘*A”’ to the Complaint is a true copy thereof. 


VIL. 
Denies all of the allegations contained in Para- 
graph VII of the Complaint. 


VITTI. 

Defendant specifically denies that plaintiff is en- 
titled to a bad debt deduction in the amount alleged, 
or in any other amount. Further answering the 
allegations of Paragraph VIII of the Complaint, 
defendant avers that he is without knowledge or 
information sufficient to form a belief as to the 
truth of any of the remaining allegations contained 
in that paragraph. 


IX. 
Denies all of the allegations contained in Para- 
graph IX of the Complaint. 


X. 
Denies all of the allegations contained in Para- 
graph X of the Complaint. 


XI. 
Admits the allegations contained in Paragraph 
XI of the Complaint. 


XII. 
Denies all of the allegations contained in Para- 
graph XII of the Complaint. 
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Wherefore, having fully answered, defendant 
prays judgment and costs. 


HENRY L. HESS, 
United States Attorney for the 
District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


United States of America, 
District of Oregon—ss. 


I, Donald W. McEwen, Assistant United States 
Attorney for the District of Oregon, hereby certify 
that I have made service of the foregoing Answer 
on the plaintiff herein by depositing a duly certified 
copy thereof in the United States Post Office at 
Portland, Oregon, on November 24, 1950, said copy 
being enclosed in an envelope with postage thereon 
prepaid, addressed to Messrs. Wilbur, Beckett, Op- 
penheimer, Mautz & Souther; William H. Kinsey, 
Attorneys at Law, 1001 Board of Trade Building, 
Portland 4, Oregon, attornevs of record for plaintiff 
herein. 

/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Nov. 24, 1950. 
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In the United States District Court 
for the District of Oregon 


Civil No. 5759 


W. J. JONES & SON, INC., 


Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 
COMPLAINT 


Comes now the plaintiff and for cause of action 

alleges: 
de 

Plaintiff, W. J. Jones & Son, Inc., is a corpora- 
tion duly organized and existing under the laws of 
the State of Oregon, maintaining its principal Office 
in Portland, Oregon, and brings this action to re- 
cover a refund of income taxes and excess profits 
taxes collected from plaintiff by the Collector of 
Internal Revenue for the District of Oregon. 


1 

The taxes for which refund is herein sought were 
collected by J. W. Maloney who at all times herein 
concerned prior to September 1, 1947, was the duly 
appointed, qualified and acting Collector of Internal 
Revenue for the District of Oregon. Said J. W. 
Maloney was not in office as Collector of Internal 
Revenue for the District of Oregon when this action 
was commenced and has not been in such office 
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since September 1, 1947. Jurisdiction of this Court 
exists by virtue of 28 U.S.C. Section 1346. 


ITT. 

On or about March 15, 1949, plaintiff filed its 
income tax return for the calendar year 1948 in con- 
formity with the Internal Revenue Code of the 
United States which return discloses a net operating 
loss of $138,379.48. 


IV. 

Under Internal Revenue Code Sec. 122 plaintiff 
is entitled to carry-back to 1946 said 1948 operating 
loss of $138,378.48, and the net operating loss de- 
duction resulting from such ecarry-back completely 
absorbs all of plaintiff’s 1946 net income entitling 
plaintiff to a refund of all the 1946 income taxes 
paid by plaintiff in the sum of $12,190.32. Said 
1946 income taxes in the sum of $12,190.32, dis- 
closed on the 1946 income tax return duly filed by 
plaintiff on or about March 15, 1947, were paid 
by plaintiff in installments of $3,500.00 on March 
14, 1947; $3,500.00 on June 14, 1947, and $5,190.32 
on September 18, 1947. Refund is herein sought for 
the $7,000.00 of said $12,190.32 paid by plaintiff to 
J. W. Maloney, then Collector of Internal Revenue 
for the District of Oregon. Refund of the $5,190.32 
paid by plaintiff on September 13, 1947, is sought 
in an action against Hugh H. Earle, Collector of 
Internal Revenue, filed simultaneously with this 
complaint. 
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Vi 

Elimination of plaintiff’s 1946 net income by the 
net operating loss deduction carried back from 1948 
results in an unused excess profits credit which 
under the provisions of Sec. 122 of the Revenue 
Act of 1945 may be earried back from 1946 to 1944. 
Application of said wnused excess profits credit 
adjustment against plaintiff’s 1944 excess profits 
net income reduces plaintiff’s 1944 income subject 
to excess profits tax and increases plaintiff’s income 
subject to normal and surtax resulting in the over- 
payment by plaintiff of excess profits tax for 1944 
in the amount of $30,865.50 and producing a de- 
ficiency in 1944 normal and surtax in the amount 
of $14,947.00, leaving a difference of $15,918.50 for 
which refund is herein claimed. Excess profits taxes 
in the sum of $49,871.47, disclosed on the 1944 re- 
turn duly filed by plaintiff on or about March 15, 
1945, were paid by plaintiff (less postwar credit) in 
installments on March 14, 1945; June 14, 1945; 
September 15, 1945, and December 14, 1945. 


VI. 

On or about November 2, 1949, plaintiff duly filed 
with the Collector of Internal Revenue for the Dis- 
trict of Oregon a refund claim for income taxes 
paid for the calendar year 1946 in the amount of 
$12,190.32 and a refund claim for $30,865.50 of 
the excess profits taxes paid by plaintiff for the 
calendar year 1944. Said refund claims for 1946 
and 1944 set forth the reasons for the allowance 
of said claims together with the computations of 
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the amounts thereof, and said refund claims for 
1946 and 1944 hereto attached as Exhibits A and 
B, respectively, are incorporated herein by refer- 
ence as though fully set forth in this complaint. 


VI. 

The net operating loss in the sum of $138,379.48 
disclosed by plaintiff’s 1948 income tax return is 
the basis for substantially all the amount for which 
refund is herein sought. Of said $138,379.48 net 
operating loss $134,555.21 is a bad debt deduction 
under I.R.C. 23 (k). 


VII. 

The 1948 bad debt deduction in the sum of 
$134,555.21 is based upon the worthlessness of cer- 
tain 6 per cent demand notes acquired by plaintiff 
in 1946 for the sum of $121,763.74, the face amount 
of said notes plus accrued interest to the date of 
acquisition. T’he notes were issued by Mina del 
Refugio, a Mexican corporation at Hermosillo, Son- 
ora, Mexico, to secure loans made to said corporation. 
Gold and silver mining operations carried on by 
said corporation were curtailed and finally termi- 
nated in the latter part of 1948 when the original 
veins of ore were unexpectedly exhausted and all 
attempts to discover additional ore were unsuccess- 
ful. At a meeting held on December 27, 1948, the 
board of directors of said corporation ratified the 
termination of all operations and confirmed the 
sale of all equipment pursuant to a contract pre- 
viously entered into, and further directed the im- 
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mediate abandonment of all real property, mining 
claims and all other assets of said corporation in- 
cluding the corporate structure. At said meeting 
the directors determined that not more than 
$22,500.00 could be salvaged from the corporation, 
and directed that any amount so realized should be 
distributed pro rata to the holders of the outstand- 
ing notes of the corporation. The notes owned by 
taxpayer for the indebtedness of $121,763.74 con- 
stituted 39 per cent of the total indebtedness of 
$308,378.39 secured by notes of said corporation. 
The pro rata distribution of said $22,500.00 entitles 
the plaintiff to payment of an amount not in excess 
of $8,775.00 (39 per cent of $22,500) upon said 
indebtedness of $121,763.74, leaving the’ debts totally 
worthless in the amount of $112,988.74 ($121,763.74 
less $8,775.00). While plaintiff held said notes it 
accrued interest thereon in the amount of $21,566.47 
which added to said sum of $112,988.74 constitutes 
the bad debt deduction of $134,555.21. 


HDS 
Said notes constituted valid debts of Mina del 
Refugio and were not subordinated to creditors, 
nor did said notes provide for payment only out 
of the earnings of said corporation. Shares of the 
common stock of Mina del Refugio were owned by 
persons other than those making loans to said cor- 
poration and it was the intention of parties con- 
cerned that the loans should be repaid to the lenders 
before any profits were distributed to the stock- 
holders. Consequently stock could not have been 

issued in lieu of said notes. 
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Oe. 

It was the intention of the parties concerned that 
said notes should constitute valid debts of Mina del 
Refugio and they were so treated by plaintiff and 
by said corporation. One indication of such intent 
is the fact that plaintiff accrued the interest upon 
said notes and plaintiff paid an income tax thereon. 


XI. 

The Commissioner of Internal Revenue has not 
mailed to plaintiff by registered mail any notice of 
the disallowance of said refund claims although 
plaintiff has received letters from the Internal Reve- 
nue Agent in Charge, Seattle, Washington, dated 
March 10, 1950, which propose substantial disallow- 
ance of said refund claims on the ground that the 
notes represent contributions to capital of Mina del 
Refugio rather than debts of said corporation. More 
than six months have elapsed since the filing of 
said refund claims by plaintiff. 


Wherefore, plaintiff demands judgment against 
defendant for the sum of $22,918.50, plus interest 
and costs, said sum of $22,918.50 being $7,000.00 
for 1946 income taxes and $15,918.50 for 1944 excess 
profits taxes ($30,865.50 less $14,947.00). 


WILBUR, BECKETT, OPPEN- 
HEIMER, MAUTZ & SOUTHER. 


By /s/ WILLIAM H. KINSEY, 
Attorneys for Plaintiff. 
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EXHIBIT A 
Form 848 
Treasury Department 
Internal Revenue Service 


CLAIM 


To Be Filed With the Collector Where 
Assessment Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 


{_] Refund of Taxes Illegally, Erroneously, or Ex- 
cessively Collected. 

{] Refund of Amount Paid for Stamps Unused, or 
Used in Error or Excess. 

[_] Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


Collector’s Stamp (Date received): .......... 


State of Oregon, 
County of Multnomah—ss. 


Name of taxpayer or purchaser of stamps: 

W. J. Jones & Son, Inc. 
Business Address: 

817 Board of Trade Bldg., Portland, Oregon. 
Restdenee: 600... cee eee ete ee rr 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 
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District in which return (if any) was filed: 
Oregon. 
Period (if for tax reported on annual basis, pre- 


pare separate form for each taxable year): from 
Jan. 1, 1946, to Dec. 31, 1946. 


Character of assessment or tax: Income taxes. 


4. Amount of assessment, $12,190.32; dates of pay- 


4 


ment, 1947. 

Date stamps were purchased from the Govern- 
UE? Oo Gee co greme ne 0 ne 
Amount to be refunded: $12,190.32. 

Amount to be abated (not applicable to income, 
eift, or estate taxes): $........... 


The time within which this claim may be legally 
filed expires, under Section 322 of I.R.C., on 
March 15, 1952. 


The deponent verily believes that this claim should 


be allowed for the following reasons: 


1. Oregon excise tax of $1,021.66 plus inter- 
est of $71.52, a total of $1,093.18, representing 
excise tax on 1946 income, was paid in 1948, and 
under the accrual method of accounting is de- 
ductible from 1946 income for Federal Income 
tax. 

2. There is a net operating loss deduction 
attributable to the carry-back of a net operating 
loss sustained in 1948 that totally absorbs 1946 
income, thereby reducing it to zero (see at- 
tached). 
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W. J. Jones & Son, Ine. 
Portland, Oregon 


Claim for Refund Calendar Year 1946 
Net operating loss shown on 1948 Corporation In- 
comeibaxsret Urns eee oo. occ $138,379.48 


Less: Contributions deducted on return not al- 
lowable under limitation of Sec. 23(q) 
DS ie Og ne ee MME en 446.00 


Net operating loss shown on return, as adjusted.. $137,933.48 
Less: Adjustments required by Sec. 122(d), 


TORO. cnc eee _ 
Statutory net operating loss for 1948 ................. $137,933.48 
Carry-back of 1948 net operating loss to 1946 ........ $137,933.48 


Reduction under See. 122(c), I. R. C. 
Net income for 1946 disclosed by 
POUUIT: ae ee $37,811.93 
Less: Additional Oregon Excise Tax 
for 1946, paid in 1948, de- 
ductible in 1946 under ac- 
erual method of aceounting 1,093.18 


$36,718.75 
Adjustments under Sec. 122 
(Co) ae hint © aerate cael — 
Net income adjusted ............ $36,718.75 
Less: Normal tax income, 
shown by return....$37,811.93 
Less: Additional 
Oregon Excise 
spn Popa all 1,093.18 36,718.75 


Excess of net income adjusted over 
normal tax net income .............-..-- = 


Net operating loss deduction appli- 

CAD LE Ge U4 Oss cote a eee ees acess $137,933.48 
Less: 1946 net income adjusted.......... $36,718.75 
Plus: Contributions not deductible un- 

der the limitation of See. 23(q) 


I. R. C., after net operating loss 
deduction ............--- pees ti Ae 1,135.00 37,853.75 


Net operating loss carry-back to 1947.... $100,079.73 
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Net income shown on return .................- $ 37,811.93 
Less: Technical adjustment for addi- 
tional 1946 Oregon Excise tax...... 1,093.18 
Net income shown on return, 
AAS 2 en osc eco cn cece sec csecenscnscees $ 36,718.75 
Net operating loss deduction ................ 137,933.48 


Net income adjusted ............2.---:.::-:e2000+- — 


Tax liability shown on return ..............-- $ 12,190.32 

Miacwibability as adjusted ........--s.-------.- — 

@erassessimentin.......--...ccse0c--2ancctiha.ee... $ 12,190.32 
EXHIBIT B 

Form 843 


Treasury Department 
Internal Revenue Service 


CLAIM 


To Be Filed With the Collector Where 
Assessment Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 


[|] Refund of Taxes Ilegally, Erroneously, or Ex- 
cessively Collected. 


[_] Refund of Amount Paid for Stamps Unused, or 
Used in Error or Excess. 


[} Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


Collector’s Stamp (Date received): ............ 
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State of Oregon, 
County of Multnomah—ss. 


Name of taxpayer or purchaser of stamps: 


W. J. Jones & Son, Inc. 


Business address: 


817 Board of Trade Bldg., Portland, Oregon. 


Residence’ .~.....2:4..<.. 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 


J. 


District in which return (if any) was filed: 
Oregon. 

Period (if for tax reported on annual basis, pre- 
pare separate form for each taxable year) from 
Jan. 1, 1944, to Dee. 31, 1944. 

Character of assessment or tax: Excess Profits 
tax. 

Amount of assessment, $49,871.47; dates of pay- 
ment, 1945. 

Date stamps were purchased from the Govern- 
WICH oo ce sa 


Amount to be refunded: $30,865.50. 
Amount to be abated (not applicable to income, 
gibt, or estate taxes) ee. oem 


The time within which this claim may he legally 
filed expires, under Section 322 (b) of I.R.C., on 
March 15, 1952. 
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~The deponent verily believes that this claim should 
be allowed for the following reasons: 

The taxpayer reported on its Corporation 
Income Tax Return for the year 1946 a net 
income of $37,811.93. The net income for the 
year 1946 was totally absorbed by a net oper- 
ating loss deduction resulting from a net oper- 
ating loss sustained for the year 1948. The 1946 
net income as adjusted for the net operating 
loss deduction is zero and the taxpayer has 
available an unused excess profits credit of 
$36,100.00 as computed by use of the income 
eredit method (per RAR for 1944, dated Jan- 
uary 22, 1948), which may be carried back from 
1946 to 1944, under provision of Sec. 122 of the 
Revenue Act of 1945. The application of the 
unused excess profits credit adjustment against 
the 1944 excess profits net income results in the 
reduction of income subject to excess profits tax 
and the overpayment of excess profits tax for 
1944 in the amount of $30,865.50 (see attached). 
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W. J. Jones & Son, Ine. 
Portland, Oregon 


Claim for Refund Calendar Year 1944 


Computation of tax—1944 
Declared value excess profits tax: 
Computation as shown by RAR: 


Net income for declared value excess 
profits tax computation .................. $ 89,106.26 


Less: 10% of $750,000.00 value of 
caputalstock.< <...0.-.c ee eee 75,000.00 


Net income subject to declared value 
CXGESS PTOMMis Tabt...........-.....00. ee. $ 14,106.26 
Declared value excess profits tax ........ 931.01 


Computation as adjusted—no change 931.01 
IDibeTENCe ... ee... ee _ 


Income tax: 
Computation as shown by RAR: 
Net income for declared value excess 


Profitsplanw..ci42 0... ..... $ 89,106.26 

Add: net long-term capital gain ...... 309.62 
$ 89,415.88 

Less: Declared value excess profits 

Ree Greene acc Sach da cade omer eee ec uaceree 931.01 
INGER INCOM C. c2ccecxc.c5.5 2s ee $ 88,484.87 
Less: Net long-term 

capital gain ................. $ 309.62 


Income subject to 
excess profits 


CBee reese 42,075.25 42,384.87 
Balance subject to normal 
BUG SUPtAN coca $ 46,100.00 
Noni all 0a Scooters cas $ 10,791.00 
PO} Y Hi 2 9:0 ee RE en rye) epee Coram 7,142.00 
Partial tax... eee $ 17,933.00 
25% of net long-term capital gain ..........2..2...2.ssseecenens 77.41 


Tax liability shown by RAR. ............---:s0sc0c0ess20---3 ee $ 18,010.41 
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Computation as adjusted : 
NMI CONNG | eee eees =o. sc acsncccnccnsecssccscrees $ 88,484.87 
Less: Net long-term 
Cal oinel |) 7230) ee $ 309.62 
Income subject to 
excess profits tax ...... 5,975.25 6,284.87 


Balance subject to normal 
AMG SUTCAX .2..2.22..2212h.-.- $82,200.00 
BS Ab rent ee MC eUTE TG) oo oc 2 5. arse La. sesnnsvaencccdecseseraseacceceses $ 19,728.00 
Oe se USS |) ae eee 13,152.00 


PETE CIR! LORS ace 2 eee er $ 32,880.00 
29% of net long-term capital gain ..._........-...------..--.00-+- 77.41 


$32,957.41 


Deficiency in normal and surtax by reason of unused 
excess profits eredit carry-back from 1946 .............. $ 14,947.00 


Excess Profits Tax: 
Computation as shown by RAR: 
Excess profits net income ...........-...----- $ 88,175.25 
Less: Specific exemption..$10,000.00 
Excess profits credit...... 36,100.00 
Unused excess profits 
credit adjustment ...... — 46,100.00 


Adjusted excess profits net income..$42,075. 25 
95% of adjusted excess profits net 

ISGYOOTT GS PE ee ee eee $ 39,971.49 
Wess Secme(ce Guedit 2....--5 2. 3,997.15 


sreliabilityeshown Dy RAK, ....-:.--cc..-------ceccee2 $ 35,974.34 


Computation as adjusted: 
Excess profits net income ..............-- $ 88,175.25 
Less: Specific exemption..$10,000.00 
Excess profits eredit.... 36,100.00 
Unused excess profits 
credit adjustment 
(earry-back from 
‘LLU i a eereear eee 36,100.00 82,200.00 


Adjusted excess profits 
net income .........---.. $ 5,975.25 
95% of adjusted excess profits net 
VoCOU0G aes eneee $ 5,676.49 


JLYES Se Sere 22E (Re GUNG Aeener ie este ee nee ee 567.65 
A remeOUN AS ACGWStCd, .....-2.2-..----...2sctsoceciseeensenee ss $ 5,108.84 


Overassessment claimed by reason of unused excess 
profits credit carry-back from 1946 ......................... $ 30,865.50 
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Unused Excess Profits Credit 


1945 Normal tax net income disclosed by return........ $37,811.93 


1944 


Less: Net operating loss deduction resulting 
from a net operating loss carry-back from 
1948 (see schedule supra) .............c0scecse 37,811.93 


Normal tax net income as adjusted .........0002.... on 


Excess profits credit determined by the income 
credit method (as accepted by RAR dated 
January 22, 1948, for the year 1944-1945) ....$36,100.00 


Excess profits net income—1946 -200.....22.2....-.- — 


Unused excess profits credit earry-back to 1944..$36,100.00 


Net income—1944—as disclosed by RAR............ $88,484.87 
Less: excess of net long-term capital gain........ 309.62 


$88,175.25 
Less: Income subject to excess profits tax as 
Ad JUSted) <cectsee sists eee His 45) 


Balance subject to normal and surtax, as ad- 
FUSLCO Soo cconneecnsisecdeceee-sere-ao-eccssst ee $82,200.00 ; 


Less: Specific exemption ................ $10,000.00 


Unused excess profits credit 
(i946 -earry-back) 2 ee 36,100.00 
Exeess profits eredit, RAR ............ 36,100.00 82,200.00 


Adjusted excess profits net income as adjusted..$ 5,975.25 


State of Oregon, 
County of Multnomah—ss. 


I, Clayton R. Jones, being first duly sworn, de- 
pose and say that I am President of W. J. Jones 
& Son, Inc., plaintiff in the above-entitled action; 
and that the foregoing complaint is true as I verily 
believe. 


/3s/ CLAYTON R. JONES. 
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- Subseribed and sworn to before me this 27th day 
of September, A.D. 1950. 


[Seal]: /s/ WILLIAM H. KINSEY, 
Notary Public for the State 
of Oregon. 


My Commission expires 12/21/52. 


A True Copy. 
[Endorsed]: Filed Sept. 27, 1950. 


[ Title of District Court and Cause. ] 


ANSWER 
Defendant answers as follows: 


lg 

Admits the allegations contained in Paragraph I 

of the Complaint. 
| II. 

Admits the allegations contained in Paragraph II 
of the Complaint. 

III. 

Denies all the allegations contained in Paragraph 
III of the Complaint except admits that on or about 
March 15, 1949, plaintiff filed its Income Tax Re- 
turn for the Calendar Year 1948 in which there was 
disclosed an alleged operating loss in the amount of 
$138,379.48. 

IV. 

Denies all of the allegations contained in Para- 

graph IV of the Complaint except admits that the 
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returned 1946 income taxes, in the alleged amount, 
were paid in installments on or about the dates 
alleged. 
ve 

Denies all of the allegations contained in Para- 
graph V of the Complaint except admits that the 
returned 1944 excess profits taxes were paid in in- 
stallments on or about the dates alleged. 


VI. 

Denies all of the allegations contained in Para- 
graph VI of the Complaint except admits that 
plaintiff filed with the Collector of Internal Rev- 
enue for the District of Oregon on November 4, 
1949, an instrument in writing purporting to be a 
claim for refund for the calendar year 1946, in the 
amount of $12,190.32, and on the same date filed 
with the Collector of Internal Revenue for the Dis- 
trict of Oregon, an instrument in writing purport- 
ing to be a claim for refund for the calendar year 
1944, in the amount of $30,865.50, and admits that 
Exhibits ‘‘A’’ and ‘*B’’ to the complaint are true 
copies of the purported claims for refund. 


VII. 
Denies all of the allegations contained in Para- 
graph VIT of the Complaint. 


VIII. 
Defendant specifically denies that plaintiff is en- 
titled to a bad debt deduction in the amount alleged, 
or in any other amount. Further answering the 
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allegations of Paragraph VIII of the Complaint, 
defendant avers that it is without knowledge or 
information sufficient to form a belief as to the 
truth of any of the remaining allegations contained 
in that paragraph. 
IX. 
Denies all of the allegations contained in Para- 
graph IX of the Complaint. 


OS 
Denies all of the allegations contained in Para- 
eraph X of the Complaint. 


XI. 
Admits the allegations contained in Paragraph 
XI of the Complaint. 


Wherefore, having fully answered, defendant 
prays judgment and costs. 


HENRY L. HESS, 
United States Attorney for 
the District of Oregon; 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


United States of America, 
District of Oregon—ss. 


I, Donald W. McEwen, hereby certify that I have 
made service of the foregoing Answer on the plain- 
tiff herein by depositing a duly certified copy 
thereof in the U. 8. Post Office at Portland, Oregon, 
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on November 24, 1950, said copy being enclosed in 
an envelope with postage thereon prepaid addressed 
to Messrs. Wilbur, Beckett, Oppenheimer, Mautz & 
Souther; William H. Kinsey, Attorneys at Law, 
1001 Board of Trade Bldg., Portland 4, Oregon, 
attorneys of record for plaintiff herein. 


/s/ DONALD W. McEWEN, 
Of Attorneys for Defendant. 


[Endorsed]: Filed Nov. 24, 1950. 


[Title of District Court and Causes. ] 
Civil Nos. 5758 and 5759 


PRE-TRIAL ORDER 


Introductory Statements 


On the 9th day of April, 1951, a pre-trial confer- 
ence was held in open court, the Honorable Gus J. 
Solomon of this court presiding. The plaintiff in 
each of the above-entitled actions appeared by its 
attorneys, Eugene K. Oppenheimer and William H. 
Kinsey (Wilbur, Beckett, Oppenheimer, Mautz & 
Souther), and the defendant in each of the above- 
entitled actions was represented and appeared by 
Thomas R. Winter, a special assistant to the chief 
counsel of the Bureau of Internal Revenue. 

The two above-entitled actions involve the same 
controversy and have been divided into two com- 
plaints by plaintiff only for pleading and jurisdic- 
tion purposes. The two actions will be consolidated 
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for trial and are herein considered as one action 
against the defendants collectively. 

This is an action to recover excess profits taxes 
paid by plaintiff for the year 1944 and income taxes 
paid by plaintiff for the years 1946 and 1947. While 
the action technically involves the years 1944, 1946 
and 1947, the real basis of the controversy is an 
alleged 1948 bad debt deduction in the sum of 
$134,555.21 claimed by plaintiff as the major por- 
tion of an alleged net operating loss disclosed on 
its 1948 income tax return. Defendants have denied 
the said 1948 bad debt deduction and the resulting 
portion of the 1948 net operating loss. If such 1948 
bad debt deduction is allowable as claimed by plain- 
tiff, it increases plaintiff’s 1948 net operating loss 
by the amount of said deuction, and such net oper- 
ating loss may be carried back and reflected in the 
years 1944, 1946 and 1947, entitling plaintiff to an 
excess profits tax refund for 1944 and income tax 
refunds for 1946 and 1947. Plaintiff’s claimed bad 
debt deduction in the sum of $134,555.21 is based 
upon the claimed worthlessness of certain notes held 
by plaintiff which were issued by Mina del Refugio, 
S. A., a Mexican corporation. 


Statement of Facts Admitted Upon the 
Pleadings and at Pre-Trial 


i 
At all times herein concerned plaintiff has been 
and now is a corporation duly organized and exist- 
ing under the laws of the State of Oregon, main- 
taining its principal office in Portland, Oregon. 
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II. 

The taxes for which refund is sought in Civil No. 
5759 (against the United States) were collected by 
J. W. Maloney, who at all times herein concerned 
prior to September 1, 1947, was the duly appointed, 
qualified and acting Collector of Internal Revenue 
for the District of Oregon, and was not in office 
as Collector of Internal Revenue for the District of 
Oregon when this action was commenced and has 
not been in such office since September 1, 1947. The 
taxes for which refund is sought in Civil No. 5758 
(against the Collector) were collected by Hugh H. 
Earle, who at all times herein concerned on and 
subsequent to September 1, 1947, was, and now is, 
the duly appointed and acting Collector of Internal 
Revenue for the District of Oregon. 


III. 

Jurisdiction of this Court over Civil No. 5758 
(against the Collector) exists by virtue of 28 U.S.C. 
Sec. 1340, and jurisdiction of this Court over Civil 
No. 5759 (against the United States) exists by vir- 
tue of 28 U.S.C. Sec. 1346. 


IV. 

On or about March 15, 1949, plaintiff filed its 
income tax return for the calendar year 1948 (Pre- 
Trial Exhibit No. 1), in which there was disclosed 
an alleged bad debt deduction of $134,555.21, con- 
stituting part of an alleged operating loss in the 
amount of $138,379.48. 
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V. 

On or about May 16, 1947, plaintiff filed its com- 
pleted income tax return for 1946 (Pre-Trial Ex- 
hibit No. 2), disclosing an income tax liability of 
$12,190.32, which sum plaintiff duly paid in install- 
ments during 1947. 

VI. 

On or about May 17, 1948, plaintiff filed its com- 
pleted income tax return for the year 1947 (Pre- 
Trial Exhibit No. 3), disclosing an income tax lia- 
bility of $154,791.75, which sum plaintiff duly paid 
in installments during the year 1948. 


VII. 

On or about April 20, 1945, plaintiff duly filed 
its completed income tax return (Pre-Trial Exhibit 
No. 4) and excess profits tax return (Pre-Trial Ex- 
hibit No. 5) for the year 1944, disclosing an income 
tax liability of $19,677.81 and an excess profits tax 
liability of $49,871.47, which taxes plaintiff duly 
paid in installments during the year 1945. 


VIII. 

On November 4, 1949, plaintiff timely filed with 
the Collector of Internal Revenue for the District 
of Oregon a refund claim on Form 843 for the 
ealendar year 1946 (Pre-Trial Exhibit 6) in which 
plaintiff claims a refund of $12,190.32, being all of 
the income tax paid by plaintiff for the calendar 
year 1946. Substantially all of such refund for 1946 
claimed by plaintiff results from an alleged net 
operating loss deduction attributable to the carry- 


40 Hugh A. Earle vs. 


back of the alleged net operating loss claimed in 
1948. 
IX. 

On November 4, 1949, plaintiff timely filed with 
the Collector of Internal Revenue for the District 
of Oregon a refund claim on Form 848 for the year 
1947 (Pre-Trial Exhibit 7), in which plaintiff 
claims a refund of $38,030.29 of the income taxes 
paid by plaintiff for the calendar year 1947. All 
of such refund for 1947 claimed by plaintiff results 
from an alleged net operating loss deduction attrib- 
utable to the carry-back to 1946 of the alleged net 
operating loss claimed in 1948 and the carry-forward 
from 1946 to 1947 of the amount of the alleged net 
operating loss deduction not absorbed by 1946 net 
income. 

xX. 

On November 4, 1949, plaintiff timely filed with 
the Collector of Internal Revenue for the District 
of Oregon a refund claim on Form 843 for the year 
1944 (Pre-Trial Exhibit 8), in which plaintiff 
claims a refund of excess profits taxes in the sum 
of $30,865.50. Said refund is based on an alleged 
unused excess profits credit carried back from 1946 
to 1944, which 1946 excess profits credit results from 
the elimination of plaintiff’s 1946 income by the 
alleged 1946 net operating loss deduction attribut- 
able to the earry-back of the alleged net operating 
loss claimed in 1948. Said refund claim indicates 
that the claimed excess profits tax refund results in 
an income tax deficiency of $14,947.00 and that the 
difference between the claimed excess profits tax 
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yefund and the resulting income tax deficiency is 
$15,918.50. 
XI. 

Plaintiff has not received by registered mail from 
defendants, or either of them, or from the Commis- 
sioner of Internal Revenue, any notice of allowance 
or disallowance of said refund claims for 1944, 1946 
and 1947, and more than six months have elapsed 
since the filing of said refund claims by plaintiff. 


XII. 
At all times herein concerned Mina del Refugio, 
S.A., was a corporation duly organized and existing 
under the laws of Mexico. 


XIII. 

As of December 31, 1948, plaintiff charged off on 
its books the sum of $134,555.21 by: (a) debiting 
‘“bad debts’? in the amount of $143,330.21, and 
(B) crediting ‘‘notes receivable’ in the amount of 
$121,763.74, (c) crediting ‘‘interest’’ in the sum of 
$21,566.47, and (d) setting up on its books $8,655.00 
as the estimated amount of recovery on alleged notes 
of Mina del Refugio, S.A. 


Plaintiff’s Statement of Facts 
Denied by Defendants 


Set forth below is plaintiff’s statement of facts 
giving rise to, and forming the basis for, the 
claimed 1948 bad debt deduction in the sum of 
$134,555.21. Defendants deny the facts herein 
stated. 
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ile 

During the year 1948 plaintiff was the holder 
and owner of 32 promissory notes in the aggregate 
principal amount of $121,763.74 duly issued by 
Mina del Refugio, S.A., a Mexican corporation 
(hereinafter called the ‘‘Mexican corporation’’) 
which notes are dated on various dates commencing 
November 30, 1944, and ending December 30, 1946, 
payable two years after the date of issue together 
with interest at the rate of 6 per cent per annum 
from the dates of the notes or from a prior date 
specified in the notes. On or about August 31, 1946, 
plaintiff received 28 of said 32 notes in the aggre- 
gate principal amount of $102,930.96 by endorse- 
ment without recourse from Clayton R. Jones, and 
plaintiff paid value for said 28 notes by crediting 
the account of Clayton R. Jones in the sum of 
$102,930.96, the face amount of said notes, and the 
sum of $4,654.57 as interest accrued on said notes 
to August 31, 1946, making a total credit of $107,- 
585.53 to the account of Clayton R. Jones. The 
other 4 notes in the aggregate face amount of 
$18,832.78 were received by plaintiff on December 
31, 1946, by endorsement without recourse from 
Clayton R. Jones, and plaintiff paid value from 
sald notes by crediting the account of Clayton R. 
Jones in the sum of $18,832.78, the face amount of 
said 4 notes. The aggregate sum in which plaintiff 
credited the account of Clayton R. Jones in pay- 
ment for said 32 notes was $126,418.31, being the 
$102,930.96 principal amount of the 28 notes re- 
ceived on August 31, 1946, $4,654.57 accrued interest 
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on said notes to August 31, 1946, plus $18,832.78 
principal amount of the four notes received by 
plaintiff on December 31, 1946. Such credits made 
by plaintiff to the account of Clayton R. Jones can- 
celled and paid $126,418.31 of a debt owed by Clay- 
ton R. Jones to plaintiff for cash advances made by 
plaintiff to or on behalf of Clayton R. Jones. 


I. 

After receipt of said notes from Clayton R. Jones, 
plaintiff accrued interest on said notes in the sum 
of $2,300.22 for 1946, $7,305.84 for 1947, and 
$7,305.84 for 1948, making total accrued interest 
of $16,911.90. Such accrued interest was reflected 
in plaintiff’s net income for federal income tax pur- 
poses for the subject years. Such $16,911.90 in 
accrued interest, plus the $126,418.31 with which 
plaintiff credited the account of Clayton R. Jones 
mm payment for said notes, made a total of $143,- 
330.21 which plaintiff paid or accrued for said 32 
notes. 

ITT. 

The Board of Directors of the Mexican corpora- 
tion, debtor on said 32 notes, held a meeting on 
December 27, 1948, at which the Board ratified the 
termination of all operations of the Mexican cor- 
poration and confirmed the sale of all equipment 
of the corporation pursuant to a contract previously 
entered into, and further directed the immediate 
abandonment of all real property, mining claims 
and all other assets of the corporation, including 
the corporate structure, and at said meeting the 
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directors determined that not more than $22,500.00 
could be salvaged from the corporation, and directed 
that any amount so realized should be distributed 
pro rata to the holders of the outstanding notes of 
the corporation. 

IV. 

Said 32 notes owned by plaintiff constituted 39 
per cent of the notes of the Mexican corporation 
outstanding in the total sum of $308,378.39, so that 
a pro rata distribution of said $22,500.00 entitled 
plaintiff to payment of an amount not in excess of 
$8,775.00 (39% of $22,500.00) upon its notes. Said 
notes were partially worthless if not wholly worth- 
less in 1948 to the extent of $134,555.21, being the 
difference between $143,330.21 (the amount paid 
and acerued by plaintiff for the notes) and $8,775.00 
(the maximum pro rata distribution to which plain- 
tiff was entitled on said notes). Plaintiff was justi- 
fied in charging off said notes in 1948 in the sum 
of $134,555.21 and the amount actually received by 
plaintiff on said notes subsequent to such charge-off 
was $8,694.42, which is $80.58 less than the $8,775.00 
set up by plaintiff on its books as the estimated 
recovery when the notes were charged off on Decem- 
ber 31, 1948. 

Contentions of Plaintiff 

That plaintiff is entitled to its claimed 1948 bad 
debt deduction of $134,555.21 (and resulting net 
operating loss) attributable to ownership of certain 
notes of Mina del Refugio, 8.A., a Mexican cor- 
poration, because: 


W.J. Jones & Son, Ine. 45 


(1) The notes of said Mexican corporation 
owned and charged off by plaintiff in 1948 were 
debt obligations within the meaning of I.R.C. See. 
23 (k). 


(2) Plaintiff paid and accrued the aggregate 
sum of $143,330.21 for said notes. 


(3) Said notes became worthless in 1948 to the 
extent of $134,555.21, said sum being the $143,330.21 
paid or accrued by plaintiff for the notes less the 
$8,775.00 maximum recovery to which plaintiff was 
entitled on the notes after termination of the 
debtor’s activities in 1948. If said notes were not 
worthless to the extent of $134,555.21 in 1948, they 
were recoverable only in part within the meaning 
of the provision of Section 23 (k) (1), which reads: 
‘“* * * when satisfied that a debt is recoverable only 
in part, the Commissioner may allow such debt, in 
an amount not in excess of the part charged off 
within the taxable year, as a deduction,’’ and plain- 
tiff charged off said notes in 1948 in the amount 
of $134,555.21. 


Contentions of Defendants 


That the Commissioner of Internal Revenue did 
not err in denying the plaintiff’s claimed bad debt 
deduction of $134,555.21 attributable to ownership 
of certain notes of the Mina del Refugio, a Mexican 
mining corporation, because 


1. The plaintiff’s investment in Mina del Re- 
fugio was not in truth and in fact loans, the loss 
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on which would be deductible under Section 23 (k) 
of the Internal Revenue Code as ‘‘a debt recover- 
able only in part,”’ 


2. The advancements were properly considered 
by the Commissioner as contributions of capital and 
not debts within the meaning of Section 23 (k), and 


3. The burden is upon the plaintiff to prove that 
the loss, if any, on its Investment in Mina del Re- 
fugio was sustained in 1948. 


Issue to Be Decided 


Whether the sum of $134,555.21 of the claimed 
net operating loss of $138,379.48 reported by plain- 
tiff in its 1948 income tax return was a bad debt 
allowable as a deduction for 1948 under Section 
23 (k) of the Internal Revenue Code. 

Plaintiff contends and defendants concede that if 
the said $134,555.21 is allowable as a bad debt de- 
duction for 1948 under I.R.C. Section 23 (k), then 
plaintiff is entitled to its claimed net operating loss 
for 1948 and to refunds for 1944, 1946 and 1947, 
which refunds result from (1) the carry-back of 
such net operating loss to 1946 and 1947 under Sec- 
tion 122 of the Internal Revenue Code, and (4i) the 
unused excess profits credit created by the carry- 
back of such net operating loss to 1946 which excess 
profits credit may be carried back to 1944 under the 
provisions of I.R.C. Section 710 (c) as amended by 
Section 122 (c) of the Revenue Act of 1945. De- 
fendants do not admit that such carry-backs and 
unused excess profits credit generates the exact 
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amount of the refunds claimed by plaintiff, as there 
may be certain minor adjustments. If this court 
decides the above issue in favor of plaintiff the 
parties will be able to compute the amount of the 
refunds to which plaintiff is entitled for 1944, 1946 
and 1947. 

Exhibits 


The following exhibits were introduced by plain- 
tiff at the pre-trial conference and were marked for 
identification and it was stipulated that further 
identification or authentication be waived, irrespec- 
tive of whether said exhibits are originals, copies 
or translations, each party reserving, however, the 
right to object to the admissibility of said exhibits 
on the ground of relevancy and materiality only: 


1. Plaintiff’s Income Tax Return for the calen- 
dar year 1948. 

2. Plaintiff’s Income Tax Return for the calen- 
dar year 1946. 

3. Plaintiff’s Income Tax Return for the calen- 
dar year 1947. 

4. Plaintiff’s Income Tax Return for the calen- 
dar year 1944. 

5. Plaintiff’s Excess Profits Tax Return for the 
ealendar year 1944. 

6. Plaintiff’s 1946 Refund Claim. 

7. Plaintiff’s 1947 Refund Claim. 

8. Plaintiff’s 1944 Refund Claim. 

9. Revenue Agent’s report on examination of 
plaintiff’s 1946 refund claim and on examination of 
1948 bad debt deduction. 
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10. Revenue Agent’s report on examination of 
plaintiff’s 1947 refund claim. 

11. Revenue Agent’s report on examination of 
plaintiff’s 1944 refund claim. 

12. Revised statement on Revenue Agent’s re- 
port covering examination of 1946 return of Clayton 
R. Jones. 

13 through 44. 32 promissory notes of Mina del 
Refugio, S.A., payable to Clayton R. Jones, dated 
various dates from November 30, 1944, to December 
30, 1946, aggregating $121,763.74. (The individual 
notes have been separately numbered 13 to 44, in- 
elusive. ) 

45. Articles of Incorporation and Bylaws of 
Mina del Refugio, S.A., in Spanish, certified by the 
consul of the United States at Nogales, Sonora, 
Mexico. 

46. Certified translation of the Articles of In- 
corporation and Bylaws identified in Exhibit 45. 

47. Original minute book of Mina del Refugio, 
S.A., in longhand and in Spanish. 

48. Translation of the minute book identified in 
Exhibit 47. 

49. Stock book of Mina del Refugio, S.A. 

50. Book of Mina del Refugio, 8.A., containing 
record of cash received, check record and journal 
entries. 

51. General ledger of Mina del Refugio, S.A. 

52. Letter dated June 30, 1944, from D. D. 
Kroder to Clayton R. Jones. 

53. Mining option agreement dated July 31, 
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1944, between Clayton R. Jones, John C. Higgins 
and Daniel Kroder. 

54. Supplemental agreement dated August 31, 
1944, between Kroder, Jones and Higgins, and re- 
lated letter from Higgins to Kroder dated August 
31, 1944. 

do. Trust agreement dated September 1, 1944, 
between Clayton R. Jones, John C. Higgins and 
D. EK. Harris with attached letter from Juan F. 
Robinson to D. E. Harris dated August 10, 1944. 

56. Translation of option and lease agreement 
dated October 31, 1944, from Jorge F. Robinson, 
Juan F. Robinson and Ana Robinson to Mina del 
Refugio, S.A. 

ov. Agreement dated November 20, 1944, between 
Clayton R. Jones, D. HE. Harris and John C. Hig- 
gins. 

58. Copy of the minutes of the meeting of the 
Board of Directors of Mina del Refugio, S.A., dated 
November 20, 1944. 

09. Agreement dated March, 1945, between Clay- 
ton R. Jones, John C. Higgins and D. E. Harris. 

60. Letter dated April 17, 1945, from Walter M. 
Wells to Clayton Jones. 

61. Letter dated July 29, 1945, from A. J. Klamt 
to Higgins and Jones. 

62. Letter dated March 21, 1946, from John C. 
Higgins to Maleolm C. Little. 

63. Letter dated March 25, 1946, from John C. 
Higgins to Arthur E. Johnson. 

64. Letter dated May 16, 1946, from Clayton R. 
Jones to Walter Wells. 
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65. Journal entry sheet of plaintiff for August 
31, 1946. 

66. Journal entry sheet of plaintiff for Decem- 
ber 31, 1946. 

67. Account sheet of Clayton R. Jones with 
plaintiff for 1946. 

68. Letter dated April 4, 1947, from Clayton R. 
Jones to Walter M. Wells. 

69. Letter dated August 4, 1947, from John C. 
Higgins to Juan F. Robinson. 

70. Letter dated January 15, 1948, from A. J. 
Klamt to John C. Higgins. 

71. Letter dated March 9, 1948, from Clayton 
R. Jones to Walter M. Wells. 

72. Letter dated April 1, 1948, from A. J. Klamt 
to Mina del Refugio, Portland, Oregon. 

73. Letter dated April 8, 1948, from Clayton R. 
Jones to A. J. Klamt. 

74. Telegram dated November 15, 1948, from 
Clayton R. Jones to A. J. Klamt. 

75. Two letters dated December 27, 1948, from 
John C. Higgins to A. J. Klamt. 

76. Copy of minutes of meeting of the Board of 
Directors of Mina del Refugio, 8.A., held on De- 
ecember 27, 1948. 

77. Statement dated December 27, 1948, signed 
by A. J. Klamt. 

78. Journal entry sheets of plaintiff for Decem- 
ber 31, 1948. 

79. Various journal entry sheets and account 
sheets of plaintiff showing accrual of interest on 
Mina del Refugio, 8.A., notes. 
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80. Internal Revenue Agent in charge, ete. 

[In margin: To W. J. Jones & Son, Inc., enclos- 
ing copy of Revenue Agent’s Report of January 27, 
1950, for the years 1946 and 1948. ] 

It is agreed by the parties that this pre-trial order 
will govern the course of the trial and will not be 
amended, except by consent, or to prevent manifest 
imjustice. 

The court finding that the foregoing clearly and 
accurately reflects the pre-trial conference and the 
stipulations and agreements of the parties, hereby 
ratifies and confirms the foregoing proceedings, and 
does hereby 

Order that the said pre-trial order be and the 
same is hereby incorporated into and hereby made 
a part of the record in this case for the purpose of 
controlling the course of proceedings on the formal 
trial hereof before the Court. 


Dated this 7th day of May, 1951. 


/s/ GUS J. SOLOMON, 
Judge. 


Approved: 
/s/ WILLIAM H. KINSEY, 
Of Attorneys for Plaintiff. 


/s/ THOMAS R. WINTER, 
Of Attorneys for Defendant. 


[Endorsed]: Filed May 7, 1951. 
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In the United States District Court 
for the District of Oregon 


Civil No. 5758 


W. J. JONES & SON, INC., 
Plaintiff, 
VS. 
HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 


Defendant. 
Civil No. 5759 
W.J. JONES & SON, INC., 
Plaintiff, 
vs. 
UNITED STATES OF AMERICA, 
Defendant. 


FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 


The above-entitled cases were consolidated by 
consent of the parties and approval of the Court, 
and came on regularly for trial without a jury be- 
fore the Honorable Claude C. McColloch, Judge of 
the above-entitled Court, on May 15 and 16, 1951. 

Plaintiff appeared by its president, Clayton R. 
Jones, and its attorneys, Eugene K. Oppenheimer 
and William H. Kinsey (Wilbur, Oppenheimer, 
Mautz & Souther), and defendants were represented 
and appeared by Andrew F. Oehmann, Special 
Assistant to the Attorney General, and Donald W. 
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McEwen, Assistant United States Attorney for the 
District of Oregon. 

Following opening statements of counsel, the evi- 
dence of plaintiff and defendants was presented. 
After both parties rested, arguments of counsel 
were heard and the Court took the matters under 
advisement. ‘Thereafter the Court, being fully ad- 
vised, announced judgment for the plaintiff in each 
of the above-entitled cases, and in accordance there- 
with the Court hereby makes the following find- 
ings of fact and conclusions of law, and the exhibits 
referred to in the findings are by such reference 
made a part thereof as though fully set forth 
therein: 

Findings of Fact 
15 

At all times herein concerned plaintiff was and 
now is a corporation duly organized and existing 
under and by virtue of the laws of the State of 
Oregon, maintaining its principal office in Port- 
land, Oregon. 

Jule 

The taxes for which refund is sought in Civil No. 
9759 (against the United States) were collected by 
J. W. Maloney, who prior to September 1, 1947, 
was the duly appointed, qualified and acting Col- 
lector of Internal Revenue for the District of Ore- 
gon, and was not in office as Collector of Internal 
Revenue for the District of Oregon when said action 
was commenced and has not been in such office since 
September 1, 1947. The taxes for which refund is 
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sought in Civil No. 5758 (against the Collector) 
were collected by Hugh H. Earle, who subsequent 
to September 1, 1947, was, and now is, the duly 
appointed, qualified and acting Collector of Inter- 
nal Revenue for the District of Oregon. 


III. 

Jurisdiction of this Court over Civil No. 5758 
(against the Collector) exists by virtue of 28 U.S.C. 
See. 1340, and jurisdiction of this Court over Civil 
No. 5759 (against the United States) exists by vir- 
tue of 28 U.S.C. Sec. 1346. 


IV. 

On or about March 15, 1949, plaintiff duly filed 
its income tax return for the calendar year 1948 
(Exhibit No. 1) wherein plaintiff properly claimed 
a bad debt deduction of $134,555.21 which consti- 
tuted part of an operating loss for 1948 in the 
amount of $138,379.48. 


V. 

On or about May 16, 1947, plaintiff duly filed its 
completed income tax return for 1946 (Exhibit No. 
2), which properly disclosed an income tax liability 
of $12,190.32, and plaintiff duly paid said tax in 
installments during 1947. 


VI. 

On or about May 17, 1948, plaintiff duly filed its 
completed income tax return for the year 1947 (Ex- 
hibit No. 3), which properly disclosed an income tax 
liability of $154,791.75, and plaintiff duly paid said 
tax in installments during the year 1948. 
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VII. 

On or about April 20, 1945, plaintiff duly filed 
its completed income tax return (Exhibit No. 4) 
and excess profits tax return (Exhibit No. 5) for 
the year 1944, which properly disclosed an income 
tax liability of $19,677.81 and an excess profits tax 
hability of, $49,871.47, and plaintiff duly paid said 
taxes in installments during the year 1945. 


VU: 

On November 4, 1949, plaintiff duly filed with the 
Collector of Internal Revenue for the District of 
Oregon a refund claim on Form 843 for the calen- 
dar year 1946 (Exhibit No. 6), in which plaintiff 
properly claimed a refund of $12,190.32, resulting 
primarily from a net operating loss deduction at- 
tributable to the carry-back to 1946 of the $138,- 
379.48 net operating loss sustained in 1948. 


Ts 

On November 4, 1949, plaintiff duly filed with the 
Collector of Internal Revenue for the District of 
Oregon a refund claim on Form 843 for the year 
1947 (Exhibit No. 7), in which plaintiff properly 
claimed a refund of $38,030.29 resulting from a net 
operating loss deduction attributable to the carry- 
back to 1946 of the $138,379.48 net operating loss 
sustained in 1948 and the carry-forward from 1946 
to 1947 of the amount of such net operating loss 
deduction not absorbed by 1946 net income. 
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x. 

On November 4, 1949, plaintiff duly filed with the 
Collector of Internal Revenue for the District of 
Oregon a refund claim on Form 843 for the year 
1944 (Exhibit No. 8), in which plaintiff properly 
claimed a refund of excess profits taxes in the sum 
of $30,865.50 resulting from an unused excess profits 
eredit carried back from 1946 to 1944, due to the 
elimination of plaintiff’s 1946 income by the 1946 
net operating loss deductions attributable to the 
carry-back of the $138,379.48 net operating loss sus- 
tained in 1948. Said refund claim disclosed that 
said unused excess profits credit carry-back results 
in an income tax deficiency of $14,947.00. 


lle 
Plaintiff did not receive by registered mail any 
notice of allowance or disallowance of said refund 
elaim for 1944, 1946 and 1947, and the within ac- 
tions were not commenced until more than six 
months had elapsed after the aforementioned filing 
of said refund claims by plaintiff. 


XIT. 

At all times herein concerned Mina del Refugio, 
S.A., was a corporation duly organized and existing 
under and by virtue of the laws of Mexico. Said 
corporation is hereinafter referred to as the ‘‘Mexi- 
can Corporation,”’ 

ATLL 

Plaintiff’s accounting period is the calendar year 

and plaintiff keeps its books on the accrual basis. 
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GV, 

During the year 1948 plaintiff was the unqualified 
holder and owner of 32 promissory notes in the 
aggregate principal amount of $121,763.74 (Exhibits 
13 through 44), duly issued by the Mexican Cor- 
poration. 

RSV. 

Defendants admit and the Court finds that said 
32 notes were acquired by plaintiff for a valuable 
consideration. 

XVI. 

On or about August 31, 1946, plaintiff received 
28 of said 32 notes from Clayton R. Jones for a 
valuable consideration equal to their aggregate prin- 
cipal amount of $102,930.96, plus $4,654.57 accrued 
interest thereon to August 31, 1946. The remaining 
4 notes of said 32 notes were received by plaintiff 
from Clayton R. Jones on December 31, 1946, for 
a valuable consideration equal to their aggregate 
principal amount of $18,832.78, making a total con- 
sideration of $126,418.31 paid by plaintiff for said 
32 notes. 

XVII. 

When said 32 notes were received by plaintiff on 
August 31, 1946, and December 31, 1946, for the 
aggregate consideration of $126,418.31, said notes 
were reasonably worth such consideration paid for 
same, and plaintiff and the officers of the Mexican 
Corporation fully expected that said notes and in- 
terest would be fully paid. 
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x Vane 

After receipt of said notes from Clayton R. 
Jones, plaintiff acerued interest on said notes in 
the sum of $2,300.22 for 1946, $7,305.84 for 1947, 
and $7,305.84 for 1948, making total accrued inter- 
est of $16,911.90. Such accrued interest was re- 
flected in plaintiff’s net income for federal income 
tax purposes for the subject years. Said $16,911.90 
is accrued interest, plus the aforementioned aggre- 
gate consideration of $126,418.31, made a total of 
$143,330.21 which plaintiff paid or accrued for said 
32 notes. 

Deilegss: 

The Board of Directors of the Mexican Corpora- 
tion duly held a meeting on December 27, 1948, at 
which the board ratified the termination of all oper- 
ations of the Mexican Corporation, confirmed the 
sale of all its equipment and further directed the 
immediate abandonment of all real property, min- 
ing claims and other assets. At said meeting the 
directors determined that not more than $22,500.00 
could be salvaged from all of the corporate assets. 


DOS, 

Said 32 notes were worthless in 1948 to the extent 
of $134,555.21, said amount being the difference 
between $143,330.21 (the consideration paid and 
accrued by plaintiff for said notes) and $8,775.00 
(the maximum amount which plaintiff could expect 
to recover on said notes); and on December 31, 
1948, plaintiff properly charged said notes off on 
its books in the sum of $134,555.21 by (a) debiting 
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“had debts”’ in the amount of $148,330.21, (b) cred- 
iting ‘‘notes receivable’? in the amount of $121,- 
763.74, (ce) erediting ‘‘interest’’? in the sum of 
$21,566.47, and (d) setting up on its books $8,775.00 
as the estimated amount of recovery on said notes. 
The amount actually received by plaintiff on said 
notes subsequent to such charge-off was $8,694.42, 
which is $80.58 less than $8,775.00 estimated recov- 
ery. 
Xexuli, 
Said 32 notes charged off by plaintiff in 1948 were 
not worthless prior to 1948. 


So UIE 
At no time during 1948 nor at any other time did 
plaintiff own any capital stock or any other equity 
interest in the Mexican Corporation. 


XXIII. 

Clayton R. Jones made loans to the Mexican Cor- 
poration evidenced by notes duly issued for a valu- 
able consideration, and 32 of the notes so issued to 
Clayton R. Jones were the 32 notes assigned by him 
to plaintiff for value on August 31, 1946, and De- 
cember 31, 1946. 

XXIV. 

In addition to the loans to the Mexican Corpora- 
tion made by Clayton R. Jones, loans were made 
by John C. Higgins and D. E. Harris, which loans 
were also evidenced by notes duly issued by the 
Mexican Corporation for a valuable consideration. 
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ROY: 

Advances in the aggregate sum of $308,378.39 
were made by Clayton R. Jones, John C. Higgins 
and D. E. Harris, which advances were evidenced 
by notes duly made, executed and delivered by the 
Mexican Corporation (including the 32 notes as- 
signed by Clayton R. Jones to plaintiff for value). 
At the time of making such advances Jones, Hig- 
gins and Harris intended that the advances should 
constitute loans and create a debtor-creditor rela- 
tionship, and all subsequent actions of Jones, Hig- 
gins and Harris in regard to said advances (and 
the notes evidencing same) have been consistent 
with such intention that said advances constituted 
loans and created a debtor-creditor relationship. 


XXVI. 

Jones, Higgins and Harris acquired the Mexican 
Corporation for the purpose of exploiting certain 
gold and silver mining rights having a substantial 
value obtained by Jones, Higgins and Harris as 
individuals from two finders named Daniel D. 
Kroder and Arthur E. Johnson. 


XXVITI. 

Pursuant to an agreement dated July 31, 1944 
(Exhibit 53), Kroder was to receive one-third stock 
interest in the Mexican Corporation as a finder’s 
fee for procuring such mining rights for Jones, 
Higgins and Harris, which interest was later re- 
duced to a 20 per cent stock interest to Kroder and 
his associate Johnson (10% to each) under a sup- 
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plemental agreement of August 31, 1944 (Exhibit 
54). JXvoder and Johnson never made any advances 
or contributions to the Mexican Corporation. The 
80 per cent balance of the capital stock of the Mexi- 
ean Corporation was owned by Jones, Higgins and 
Harris. 
rua) JOBE 

The mining rights acquired by Jones, Higgins 
and Harris from Kroder and Johnson were trans- 
ferred by Jones, Higgins and Harris to the Mexi- 
can Corporation through the execution of an option 
and lease agreement dated October 31, 1944, in the 
name of the Mexican Corporation (Exhibit 56). 
Said mining rights at the time of such transfer to 
the Mexican Corporation had a very substantial 
value in excess of the amount payable under said 
option and lease agreement, and such transfer of 
said mining rights to the Mexican Corporation by 
Jones, Higgins and Harris constituted contributions 
to the capital of the Mexican Corporation. 


XXIX. 

In the spring of 1945 a third person, Walter M. 
Wells, and his associates paid $5,000 for the 10 per 
cent stock interest of Kroder in the Mexican Cor- 
poration, and in March, 1946, Jones and Higgins 
paid $4,000 for the 9 per cent stock interest of 
Johnson in the Mexican Corporation (Johnson 
previously having transferred a one per cent inter- 
est to an associate of Wells). The asset accounting 
for such value of the stock was the excess in the 
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value of said mining rights over the amounts pay- 
able under the option and lease agreement. 


XXX, 

Whether or not the transfer of said mining rights 
by Jones, Higgins and Harris to the Mexican Cor- 
poration constituted contributions to capital, the 
advances made by Jones, Higgins and Harris to the 
Mexican Corporation evidenced by the notes duly 
issued by the Mexican Corporation (including the 
32 notes in question) were intended to constitute, 
and did constitute, loans rather than contributions 
to capital. 

xX XT, 

The advances to the Mexican Corporation were 
not made by the stockholders thereof in direct pro- 
portion to their stock ownership because Kroder 
and Johnson owned 20 per cent of the capital stock 
but made no advances whatsoever to the corpora- 
tion. 

XXXII. 

There were business reasons why Jones, Higgins 
and Harris intended that their advances to the 
Mexican Corporation should constitute loans, in 
that they desired to be repaid such advances before 
anything was received by or accrued to the finders 
(Kroder and Johnson), who paid nothing for their 
20 per cent stock interest, and they desired to be 
in as strong a position as possible in the event that 
the Mexican authorities or general creditors made 
claims against the corporation. 
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RKTT 

At the time of the execution of the agreements 
under which the loans were made to the Mexican 
Corporation (Exhibits 53, 57 and 59), Jones, Hig- 
gins and Harris expected that the advances required 
by the corporation would not exceed $50,000, and 
had no idea that the advances would exceed $300,- 
000. They believed that the loans would be repaid 
prior to the maturity dates of the notes issued for 
such loans and based on their investigations, avail- 
able engineering reports and blocked-out ore de- 
posits, such belief was reasonable. The liabilities 
evidenced by the notes of the Mexican Corporation 
were agreed to be incurred by Jones, Higgins and 
Harris in the expectancy that the Mexican Cor- 
poration would be successful and pay off the obli- 
gations. 

DOOD 

The loans evidenced by the 32 notes charged off 
by plaintiff in 1948 were consistently treated as 
loans and debt obligations on the books of plaintiff 
and on the books of the Mexican Corporation. 


Conclusions of Law 


I. 

The Court has jurisdiction of the parties and the 
subject matter. 

IT. 

That $134,555.21 of the $138,379.48 net operating 
loss sustained by plaintiff for its taxable year 1948 
was a bad debt allowable as a deduction for 1948 
under Section 23 (k) of the Internal Revenue Code, 
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and such $138,379.48 net operating loss entitled 
plaintiff to the refunds claimed by it for 1944, 1946 
and 1947. 
Ty 

Said 1948 bad debt deduction of $134,555.21 re- 
sulted from the worthlessness of 32 notes of the 
Mexican Corporation owned by plaintiff in 1948, 
which notes constituted debt obligations within the 
meaning of I.R.C. Section 23 (k), and said notes 
had an adjusted basis to plaintiff of $143,330.21. 
Said 32 notes became worthless in 1948 to the extent 
of at least $134,555.21, and plaintiff properly 
charged said notes off on its books in 1948 in the 
amount of $134,555.21. 


IV. 

Plaintiff is entitled to recognition for tax pur- 
poses as a separate entity distinct from Clayton R. 
Jones, who assigned the 32 notes in question to 
plaintiff for a valuable consideration. Said 32 notes 
in the hands of plaintiff constituted debt obliga- 
tions and did not represent contributions to capital, 
because: (1) said notes were in the form of debt 
obligations, (41) said notes were received by plain- 
tiff as debt obligations for value, (iii) said notes 
were consistently treated by plaintiff as debt obli- 
gations, and (iv) plaintiff did not have or own any 
interest in the capital stock of the Mexican Cor- 
poration, and the stock ownership of Clayton R. 
Jones in the Mexican Corporation, or his activities 
in regard thereto, are not attributable to plaintiff. 
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VV. 

To determine whether advances in any particular 
instance should be regarded for tax purposes as con- 
stituting debts or contributions to capital it is 
necessary to consider all the circumstances, includ- 
ing the intent of the parties at the time the trans- 
actions in question were entcred into, and if the 
stock ownership of Clayton R. Jones in the Mexican 
Corporation, or his activities in regard thereto, are 
attributable to plaintiff, then findings of fact 
XXIII through XXXIV support the Court’s con- 
clusion that $134,555.21 of plaintiff’s $138,379.48 
net operating loss for 1948 was a bad debt allow- 
able as a deduction for 1948 under I.R.C. Section 
Zak), 

Wal. 

The taxes for which refund is herein sought were 
excessive, and were illegally and wrongfully with- 
held from plaintiff, and the Commissioner of In- 
ternal Revenue erred in failing to allow plaintiff’s 
claims for refund. 

VII. 

Plaintiff in Civil No. 5758 is entitled to judgment 
in accordance with these findings of fact and con- 
clusions of law in the sum of $5,190.32 as a refund 
of income taxes for 1946, and in the sum of $88,- 
030.29 as a refund of income taxes for 1947, making 
a total of $43,220.61 plus interest thereon, for which 
judgment shall be entered herein. 


VIII. 
Plaintiff in Civil No. 5759 is entitled to judgment 


66 Hugh H. Earle vs. 


in accordance with these findings of fact and con- 
clusions of Jaw in the sum of $7,000.00 as a refund 
of income taxes for 1946, and in the sum of $30,- 
865.50 as a refund of excess profits tax for 1944, 
making a total of $37,865.50, plus interest thereon, 
for which judgment shall be entered herein. Any 
deficiency in income tax for 1944 attributable to 
the unused excess profits credit carry-back result- 
ing in said excess profits tax refund of $30,865.50 
may be assessed in accordance with law (1.R.C. Sec. 
276 (d) and other applicable provisions). 


Judgment 


Based upon the foregoing findings of fact and 
conclusions of law, 

It Is Hereby Ordered, Adjudged and Decreed 
that plaintiff in Civil No. 5758 have and recover 
from defendant Hugh H. Earle, Collector of Inter- 
nal Revenue for the District of Oregon, the sum 
of $43,220.61 (said sum constituting a $5,190.32 in- 
come tax refund for 1946 and a $38,030.29 income 
tax refund for 1947), plus interest thereon at the 
rateof 6 per cent per annum from November 4, 
1949, as provided by law. 

The Court hereby certifies that there was prob- 
able cause for the acts done by defendant Hugh H. 
Earle, Collector of Internal Revenue for the Dis- 
trict of Oregon, in regard to the collection and with- 
holding of the taxes for which judgment is herein 
awarded. 

It Is Further Ordered, Adjudged and Decreed 
that plaintiff in Civil No. 5759 have and recover 
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from defendant, United States of America, the sum 
of $37,865.50 (said sum constituting a $7,000.00 in- 
come tax refund for 1946 and a $30,865.50 excess 
profits tax refund for 1944), plus interest thereon 
at the rate of 6 per cent per annum from November 
4, 1949, as provided by law. 


Dated this 12th day of June, 1951. 


/s/ CLAUDE C. McCOLLOCH, 
Judge. 


State of Oregon, 
County of Multnomah—ss. 


Due service of the foregoing Findings of Fact, 
Conclusions of Law and Judgment, by copy, as pre- 
scribed by law, is hereby admitted, at Portland, 
Oregon, this 11th day of June, 1951. 


/s/ DONALD W. McEWEN, 
Of Attorneys for Defendant. 


[Endorsed]: Filed June 12, 1951. 


[Title of District Court and Cause. ] 
Civil No. 5758 


NOTICE OF APPEAL 


To W. J. Jones & Son, Ince., plaintiff, and William 
H. Kinsey of the firm of Wilbur, Oppenheimer, 
Mautz & Souther, attorneys for the plaintiff : 


Notice is hereby given that Hugh H. Earle, Col- 
lector of Internal Revenue for the District of Ore- 
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gon, defendant above named, hereby appeals to the 
United States Court of Appeals for the Ninth Cir- 
cult from the Judgment entered in this action on 
the 12th day of June, 1951, in favor of plaintiff and 
against defendant. 


Dated this 8th day of August, 1951, at Portland, 


Oregon. 
HENRY L. HESS, 


United States Attorney for 
the District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Aug. 8, 1951. 


ns 


[Title of District Court and Cause. 
Civil No. 5759 


NOTICE OF APPEAL 


To W. J. Jones & Son, Inc., plaintiff, and William 
H. Kinsey of the firm of Wilbur, Oppenheimer, 
Mautz & Souther, attorneys for the plaintiff: 


Notice is hereby given that United States of 
America, defendant above named, hereby appeals 
to the United States Court of Appeals for the Ninth 
Circuit from the Judgment entered in this action 
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on the 12th day of June, 1951, in favor of plaintiff 
and against defendant. 


Dated this 8th day of August, 1951, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Aug. 8, 1951. 


[ Title of District Court and Causes. ] 
Civil No. 5758 


MOTION FOR EXTENSION OF TIME 


Comes now the defendant above named, by and 
through his attorneys, Henry L. Hess, United States 
Attorney for the District of Oregon, and Donald W. 
McEwen, Assistant United States Attorney, and 
moves the Court for an order extending the time 
for filing the record on appeal and docketing the 
within action in the United States Court of Appeals 
for the Ninth Circuit to ninety days from the first 
date of filing of said Notice of Appeal. This motion 
is based on the grounds that the Department of Jus- 
tice requires additional time to fully consider said 
appeal. 
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Dated at Portland, Oregon, this 11th day of Sep- 
tember, 1951. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Sept. 14, 1951. 


[Identical Motion filed Sept. 14, 1951, in Civil 
No. 5759. ] 


[Title of District Court and Cause. ] 
Civil No. 5758 


ORDER 


This matter coming on to be heard ex parte this 
day upon motion of defendant, through his attor- 
neys, Henry L. Hess, United States Attorney for 
the District of Oregon, and Donald W. McEwen, 
Assistant United States Attorney, for an order 
extending time for the filing of the record on appeal 
and docketing the within action in the United 
States Court of Appeals for the Ninth Circuit, to 
enable the Department of Justice to have additional 
time to consider said appeal, and the Court being 
advised in the premises, 

It Is Ordered that the time for filing the within 
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appeal and docketing the action be, and it is hereby 
extended to ninety days from the first date of the 
Notice of Appeal. 


Made and entered at Portland, Oregon, this 14th 
day of September, 1951. 


/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed Sept. 14, 1951. 


[Identical Order entered and filed Sept. 14, 1951, 
in Civil No. 5759. ] 


[Title of District Court and Cause. ] 
Civil Nos. 5758 and 5759 


DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 


The defendant, Hugh H. Earle, hereby designates 
the entire record in this case to be contained in the 
record on appeal, more particularly described as 
follows: 


1. Complaint and Summons. 

Answer. 

Pre-Trial Order. 

Findings of Fact and Conclusions of Law. 
Judgment. 

Notice of Appeal. 


Ce 
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7. Motion for Extension of Time. 

8. Order. 

9. Al] Exhibits. 

10. Transcript of Testimony and All Proceed- 
ings at Trial. 

11. This Designation. 

Dated this 24th day of October, 1951. 


HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Oct. 24, 1951. 


[Title of District Court and Cause. ] 
Civil No. 5758 


STIPULATION 


It is hereby stipulated by and between the parties 
herein through their counsel, Donald W. McEwen, 
Assistant United States Attorney, representing de- 
fendant Hugh H. Earle, and William H. Kinsey, 
of attorneys for plaintiff, that an order may be 
entered authorizing and directing the Clerk of the 
above-entitled Court to transmit to the United 
States Court of Appeals for the Ninth Circuit all 
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of the exhibits introduced at the trial of the above- 
entitled cause. 


Dated this 3lst day of October, 1951. 


/3/ WILLIAM H. KINSEY, 
Of Attorneys for Plaintiff. 


/s/ DONALD W. McEWEN, 
Of Attorneys for Defendant. 


[Endorsed]: Filed Oct. 31, 1951. 


[Identical Stipulation filed Oct. 31, 1951, in Civil 
No. 5759. ] 


[Title of District Court and Cause. ] 
Civil No. 5758 


ORDER 


This matter coming on to be heard upon motion 
of defendant, Hugh H. Earle, for an order author- 
izing and directing the Clerk of the above-entitled 
Court to transmit to the United States Court of 
Appeals for the Ninth Circuit all of the exhibits 
introduced at the trial of the above-entitled cause, 
and the Court having considered the stipulation of 
the parties on file herein authorizing said transmis- 
sion of the exhibits and being advised, it is 

Ordered that the Clerk of the above-entitled Court 
be, and he is hereby authorized and directed, to 
transmit to the United States Court of Appeals for 


74 Hugh H. Earle vs. 


the Ninth Circuit all of the exhibits introduced at 
the trial of the above-entitled cause. 


Made and entered this 3lst day of October, 1951. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed Oct. 31, 1951. 


[Identical Order filed Oct. 31, 1951, in Civil No. 
5759. ] 


[Title of District Court and Cause. ] 
Civil Nos. 5758 and 5759 


AFFIDAVIT 


United States of America, 
District of Oregon—ss. 


I, Donald W. McEwen, being first duly sworn, 
depose and say that I am Assistant United States 
Attorney for the District of Oregon and one of the 
Attorneys of record for the defendant in the above- 
entitled action; 

And that on the 26th day of October, 1951, I did 
serve on Attorneys for plaintiff a true and correct 
copy of the Designation of Contents of Record on 
Appeal in the above-entitled action by depositing in 
the United States Post Office at Portland, Oregon, 
on the 26th day of October, 1951, a duly certified 
copy thereof enclosed in an envelope, with postage 
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thereon prepaid, addressed to Wilbur, Beckett, 
Oppenheimer, Mautz & Souther, Attorneys at Law, 
Board of Trade Building, Portland, Oregon, Attor- 
neys of record for plaintiff. 
/s/ DONALD W. McEWEN, 
Assistant United States 
Attorney. 


Subscribed and sworn to before me this 31st day 
of October, 1951. 


[Seal] /s/ V. BK. HARR, 
Notary Public for Oregon. 


My Commission expires 7/11/55. 


[Endorsed]: Filed Oct. 31, 1951. 
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United States District Court 
District of Oregon 
Civil No. 5758 


W. J. JONES & SON, INC., 
Plaintiff, 
vs. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 


Civil No. 5759 


W. J. JONES & SON, INC., 
Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 
Tuesday, May 15, 1951 


Before: Honorable Claude McColloch, 
Judge. 
Appearances: 
KH. K. OPPENHEIMER, and 
WILLIAM H. KINSEY, 


WILBUR, OPPENHEIMER, MAUTZ & 
SOUTHER, 


Attorneys for Plaintiff. 
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A. F. OKHMANN, 
Special Assistant to the United States At- 
torney, and 


DONALD W. McEWEN, 
Assistant United States Attorney 


Attorneys for Defendant. 


TRANSCRIPT OF TESTIMONY 
AND PROCEEDINGS 


Mr. McEwen: If your Honor please, in the case 
of Jones vs. United States and Jones vs. Earle, 
Civil No. 5759 and Civil No. 5758, I am pleased to 
present Mr. Oehmann. I would like to move his 
admission specially in this case. 

The Court: That is satisfactory. 

Mr. Oehmann: Thank you, your Honoy. 


(Opening statements made by counsel for the 
respective parties. ) 


CLAYTON R. JONES 
was thereupon produced as a witness on behalf of 
Plaintiff, and, being first duly sworn, was examined 
and testified as follows: 


Mr. Oppenheimer: If the Court please, and 
Counsel for the Government, there are probably 
some preliminary matters that we should attend to. 
I would like to offer certain exhibits. I assume it 
is satisfactory that can be done at the conclusion 
of the testimony. 

The Court: In the usual tax case I have found 
this serves the purpose: I usually say that all ex- 
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(Testimony of Clayton R. Jones.) 
hibits identified by the parties in their pre-trial 
conference and which have been marked will be 
deemed offered and admitted, subject to any objec- 
tion stated in the pre-trial order or any objections 
that may be hereafter stated prior to the submis- 
sion of the case. [2*] 

Mr. Oppenheimer: I may want to refer to the 
exhibits as we proceed. 

The Court: Yes. 


(The following exhibits were thereupon of- 
fered and received in evidence:) 


Plaintiff’s Exhibits. Description. 


No. 1—Plaintiff’s Income Tax Return for the 
calendar year 1948. 

No. 2—Plaintiff’s Income Tax Return for the 
calendar year 1946. 

No. 3—Plaintiff’s Income Tax Return for the 
calendar year 1947. 

No. 4—Plaintiff’s Income Tax Return for the 
ealendar year 1944. 

No. 5—Plaintiff’s Excess Profits Tax Return 
for the calendar year 1944. 

No. 6—Plaintiff’s 1946 Refund Claim. 

No. 7—Plaintiff’s 1947 Refund Claim. 

No. 8—Plaintiff’s 1944 Refund Claim. 

No. 9—Revenue Agent’s report on examina- 
tion of plaintiff’s 1946 refund claim 
and on examination of 1948 bad debt 
deduction. 

ala appearing at top of page of original Reporter’s 
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(Testimony of Clayton R. Jones.) 
Plaintiff’s Exhibits. Description. 

No. 10—Revenue Agent’s report on examination 
of plaintiff’s 1947 refund claim. [3] 

No. 11—Revenue Agent’s report on examina- 
tion of plaintiff’s 1944 refund claim. 

No. 12—Revised statement on Revenue Agent’s 
report covering examination of 1946 re- 
turn of Clayton R. Jones. 

No. 13 to 44-32 promissory notes of Mina del 
Refugio, S.A., payable to Clayton R. 
Jones, dated various dates from No- 
vember 30, 1944, to December 30, 1946, 

“ ageregating $121,763.74. (The individ- 
ual notes have been separately num- 
bered 13 to 44, inclusive.) 

No. 45—Articles of Incorporation and Bylaws 
of Mina del Refugio, S.A., in Spanish, 
certified by the Consul of the United 
States at Nogales, Sonora, Mexico. 

No. 46—Certified translation of the Articles of 
Incorporation and Bylaws identified in 
Exhibit 45. 

No. 47—Original minute book of Mina del Re- 
fugio, S.A., in longhand and in Span- 
ish. 

No. 48—Translation of the minute book identi- 
fied in Exhibit 47. 

No. 49—Stock book of Mina del Refugio, S.A. 

No. 50—Book of Mina del Refugio, S.A., con- 
taining record of cash received, check 
record and journal entries. 
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Plaintiff’s Exhibits. Description. 
No. 51—General ledger of Mina del Refugio, 
S.A. 


No. 52—Letter dated June 30, 1944, from D. D. 
Kroder to Clayton R. Jones. [4] 

No. 53—Mining option agreement dated July 
31, 1944, between Clayton R. Jones, 
John C. Higgins and Daniel Kroder. 

No. 54—Supplemental agreement dated August 
31, 1944, between Kroder, Jones and 
Higgins, and related letter from Hig- 
gins to Kroder, dated August 31, 1944. 

No. 55—Trust agreement dated September 1, 
1944, between Clayton R. Jones, John 
C. Higgins and D. E. Harris, with at- 
tached letter from Juan F. Robinson 
to D. E. Harris, dated August 10, 1944. 

No. 56—Translation of option and lease agree- 
ment dated October 31, 1944, from 
Jorge F. Robinson, Juan F. Robinson 
and Ana Robinson to Mina del Re- 
fugio, S.A. 

No. 57—Agreement dated November 20, 1944, 
between Clayton R. Jones, D. E. Harris 
and John C. Higgins. 

No. 58—Copy of the minutes of the meeting of 
the Board of Directors of Mina del Re- 
fugio, S.A., dated November 20, 1944. 

No. 59—Agreement dated March, 1945, between 
Clayton R. Jones, John C. Higgins and 
D. E. Harris. 
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(Testimony of Clayton RK. Jones.) 


Plaintiff’s Exhibits. Description. 


No. 


No. 


No. 


60—Letter dated April 17, 1945, from 
Walter M. Wells to Clayton Jones. 

61—Letter dated July 29, 1945, from A. J. 
Klamt to Higgins and Jones. [5] 


.62—Letter dated March 21, 1946, from 


John C. Higgins to Maleolm C. Litt!s. 


.63—Letter dated March 25, 1946, from 


John C. Higgins to Arthur E. Johnson. 


.64—Letter dated May 16, 1946, from Clay- 


ton R. Jones to Walter Wells. 


. 65— Journal entry sheet of plaintiff for Au- 


gust 31, 1946. 


. 66—Journal entry sheet of plaintiff for De- 


cember 31, 1946. 


. 67—Account sheet of Clayton R. Jones with 


plaintiff for 1946. 


. 68—Letter dated April 4, 1947, from Clay- 


ton R. Jones to Walter M. Wells. 


. 69—Letter dated August 4, 1947, from John 


C. Higgins to Juan F. Robinson. 


.70—Letter dated January 15, 1948, from 


A. J. Klamt to John C. Higgins. 


. 7i—Letter dated March 9, 1948, from Clay- 


ton R. Jones to Walter M. Wells. 


.72—Letter dated April 1, 1948, from A. J. 


Klamt to Mina del Refugio, Portland, 
Oregon. 

73—Letter dated April 8, 1948, from Clay- 
ton R. Jones to A. J. Klamt. 
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(Testimony of Clayton R. Jones.) 


Plaintiff’s Exhibits. Description. 


No. 74—Telegram dated November 15, 1948, 
from Clayton R. Jones to A. J. [6] 
Klamt. 

No. 75—Two letters dated December 27, 1948, 
from John C, Higgins to A. J. Klamt. 

No. 76—Copy of minutes of meeting of the 
Board of Directors of Mina del Re- 
fugio, S.A., held on December 27, 1948. 

No. 77—Statement dated December 27, 1948, 
signed by A. J. Klamt. 

No. 78—Journal entry sheets of plaintiff for 
December 31, 1948. 

No. 79—Various journal entry sheets and ac- 
count sheets of plaintiff showing ac- 
crual of interest on Mina del Refugio, 
S.A., notes. 


Direct Examination 
By Mr. Oppenheimer: 


Q. Will you state your name, please? 

A. Clayton R. Jones. 

Q. What position do you occupy in the W. J. 
Jones & Son corporation ? A. President. 

Q. State the ownership of the stock which you 
had in W. J. Jones & Son, Inc., during the years 
1946, 1947 and 1948. 

A. It ranged—I personally owned in those years 
between 47 and [7] 49 per eent. 
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(Testimony of Clayton R. Jones.) 

Q. When did you first have called to your atten- 
tion the mining property, which will be known in 
this record as the Mina del Refugio? In what man- 
ner was that property called to your attention? 

The Court: In your opening statement you be- 
gan it that ‘‘This was the lost Mexican mine.’’ 

Mr. Oppenheimer: As your Honor will see as 
things develop. 

The Court: You know that famous old scheme, 
I guess. That letter has been coming into the 
United States for a hundred years. 

Mr. Oppenheimer: Oh, yes, something like some 
of these schemes where a fellow still owns Long 
Island. 

The Court: Was it a mining property ? 

Mr. Oppenheimer: Yes. 

The Court: What state? 

Mr. Oppenheimer: Sonora, Mexico. 

The Witness: A hundred miles east of Hermo- 
sillo. 

Q. (By Mr. Oppenheimer): Where with rela- 
tion to Mexico City? 

A. 200 miles south of Nogales, Arizona, 200 
miles south of the border. 

Q. I now call your attention to Exhibit 52, 
which is a letter from D. D. Kroder, addressed to 
you, under date of June 30, 1944, and will ask you 
to briefly tell the Court whether that is a communi- 
cation you received and the circumstances. [8] 

A. This is the first direct communication I had 
from Mr. Kroder who, in turn, had been in touch 
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(Testimony of Clayton R. Jones.) 
with Mr. Wells in New York, who had first notified 
me about the mining property. 

The Court: I will look at the exhibits as they 
come in, as you refer to them. 

Mr. Oppenheimer: Yes, your Honor. Do you 
want them read at this time? 

The Court: No, I will read them. 

Q. (By Mr. Oppenheimer): After you received 
Exhibit 52 what, if anything, did you do? 

A. I contacted a friend of mine, Mr. Harris, 
whom I had been in previous mining ventures with, 
and who was then in California, and told him about 
it and asked him whether he would like to go down 
there and look the property over. He did, and his 
preliminary observations were favorable. 

I had never had any experience in underground 
mining, and I contacted Mr. John C. Higgins of 
Portland, who had had experience in underground 
mining, and asked him whether he would be inter- 
ested in the proposition, and he replied in the af- 
firmative; and we decided to send down a geologist 
and mining manager by the name of Mr. Klamt, 
and an engineer and mining manager by the name 
of Mr. Gibson, to make a further report on the 


property. 
Q. After that did the negotiations culminate in 
the execution of an option? A. They did. [9] 


Q. I now call your attention to Exhibit 53 and 
ask you whether or not that is the mining option 
that you say was the culmination of this investiga- 
tion, the same bearing date the 31st day of July, 
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(Testimony of Clayton R. Jones.) 

1944, and signed by Daniel D. Kroder, first party, 
and by John C. Higgins and Clayton R. Jones as 
second parties? 


A. This is the option which was executed by 


Mr. Higgins and myself and Mr. Kroder. 


Q. I particularly call your attention to two or 


three paragraphs of that option of 1944. Paragraph 
4 reads as follows: 


‘*Parties hereto contemplate the organization 
of a Mexican corporation to be named as 
grantee in the deed conveying said mining prop- 
erty and the $35,000 provided by second parties 
hereto shall be in the form of a loan to said 
corporation represented by notes of the corpo- 
ration and repayable within two years from 
their date, with interest at five per cent. Said 
notes shall be payable either at or before their 
maturity before any dividends shall be declared 
by said corporation. 

‘5. The stock of the aforesaid corporation 
shall be distributed one-third to first party and 
two-thirds to second parties. 

‘‘6. First party agrees to devote all of his 
time to the management of the affairs of said 
corporation during a development period of 
four months and he shall [10] receive therefor 
a salary of three hundred dollars ($3800) per 
month.”’ 


Was that $35,000 advanced as called for by the 


option ? A. It was. 
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Q. In that option, which is Exhibit 53, it is re- 
cited in one of the paragraphs that one-third was 
to go to Kroder. Will you please state the eircum- 
stances under which Kroder was to acquire one- 
third in the venture? 

A. He was to acquire it due to the fact that he 
had been the finder in bringing it to Mr. Wells, 
who in turn had brought it to me, plus the fact 
that he was to devote his full time at a specified 
salary for a certain length of time in the explora- 
tion and exploitation of the property. 

Q. Was any payment made by Mr. Kroder for 
that one-third interest ? 

A. No. Well, there was—that was subsequently 
changed. 

Q. I will come to that, but was any payment 
made for any interest by Kroder in the venture? 

A. Not at that time, to my recollection. 

Q. Did he, at any subsequent time, put any 
money in the venture? 

A. I don’t understand. I guess I didn’t under- 
stand that question. I thought you said did we pay 
Kroder ? 

Q. No. We will come to that later on. 

A. Will you restate that question? I don’t 
understand it. 


(Question read.) [11] 


A. No. 
Q. (By Mr. Oppenheimer): Was that one- 
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third interest subsequently changed to another pro- 
portion ? A. It was. 

Q. I now call your attention to Exhibit 54, which 
is a letter from Mr. Daniel D. Kroder to Mr. Hig- 
gins and yourself under date of August 9, 1944, 
to which is attached a copy of the mining option 
and supplemental agreement. I will ask you to state 
the circumstances under which that document was 
executed. 

A. This letter and document pertain to a change 
of agreement wherein the Kroder interests were to 
receive twenty per cent instead of the original 
thirty-three and one-third per cent, due to the fact 
that Kroder did not want: to be tied down at this 
mine and Kroder’s twenty per cent was divided be- 
tween himself, ten per cent, and Mr. A. E. John- 
son, ten per cent. 

Q. How did Mr. Johnson come into the picture, 
if you know? 

A. He was a finder with Mr. Kroder, and there 
chad been a previous agreement between the two of 
them that they would share and share alike. 

Q@. Was the property finally acquired under a 
trust agreement ? A. It was. 

Q. I now eall your attention to Exhibit 55, which 
is the agreement of trusteeship between Clayton R. 
Jones and John C. Higgins, as First Parties, and 
D. HE. Harris, as Second Party, and ask if this is 
the trust agreement under which the property was 
acquired? [12] 
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A. Yes, sir. This is the trust agreement under 
which the property was acquired. 

Q. State whether or not a going Mexican corpo- 
ration was acquired by Mr. Higgins, Mr. Harris 
and yourself? 

Mr. Oehmann: I object to the characterization 
of a ‘‘going Mexican corporation.’’ There is no evi- 
dence whatever that it was a going concern. 

Mr. Oppenheimer: I will delete the word ‘‘go- 
ing,’’ and change it to ‘‘a corporation in existence.’’ 
Is that satisfactory ? 

Mr. Oehmann: Surely. 

Q. (By Mr. Oppenheimer): Did you acquire 
an existing Mexican corporation ? 

A. We did. 

@. What was the name of the corporation? 

A. Mina del Refugio. 

Q. Did you have anything to do with the or- 
ganization of that corporation? A. No. 

Q. Did any of your associates? A. No. 

Q. What became of the mining rights acquired 
under that trust agreement that has been referred 
to as Exhibit 55? 

A. They were assigned to the corporation re- 
ferred to. 

Q. I now call your attention to Exhibit 56 and 
ask you if that is the document by which the mining 
rights were transferred from [13] the trusteeship 
to the Mexican corporation ? A. Yes, it is. 

Q. I will ask you if, subsequent to the assign- 
ment, or thereabouts, an agreement was entered into 
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between Clayton R. Jones, D. E. Harris and John 
C. Higgins as first parties, and Mina del Refugio 
as the company? A. Yes. 

Q. I now call your attention to Exhibit 57 and 
ask you if that is the agreement? 

fee Yes, it Is. 

Q. Of course, the agreement speaks for itself, 
but does it cover what should be done in connection 
with the advances of money? A. Yes. 

Mr. Oppenheimer: With your Honor’s permis- 
sion, may I read certain paragraphs of Exhibit 57? 

I am now reading subparagraph (c) of Clause 
First—this agreement bears date the 20th day of 
November, 1944. 

‘‘¢e) Upon demand of the parties entitled 
thereto, the Company shall execute and deliver 
to each of the First Parties its note or notes, 
payable two years from date, for the agreed 
purchase price and reasonable value of all used 
equipment heretofore or hereafter sold and de- 
livered to the Company; the principal sum of 
said note or notes shall bear interest at six per 
cent per annum [14] from the date or dates 
when the equipment represented thereby shall 
have been delivered for use at the Robinson 
mining properties, said interest being payable 
at maturity. 

‘“(d) All moneys advanced or expended by 
First Parties for any of the purposes described 
in Clauses (a) and (b) above, together with 
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the amounts representing the reasonable pur- 
chase price and value to the Company of the 
mining and milling equipment sold and de- 
livered to the Company as stated in Clause (¢) 
above, together with interest thereon in ac- 
cordance with the terms above stated, shall be- 
come obligations of the Company from the 
dates when such moneys were advanced or ex- 
pended and from the dates of delivery to the 
Company of the aforesaid equipment, and the 
Company shall be and remain indebted under 
open account for the aforesaid amounts and 
interest thereon as aforesaid to the respective 
persons who advanced or expended the moneys 
or who sold and delivered the equipment, until 
such persons shall have been reimbursed by 
the Company therefor or until the Company 
shall have executed and delivered to such per- 
sons its note or notes therefor as above pro- 
vided. 

‘“(e) Upon demand therefor by the party 
entitled thereto, the Company shall execute and 
deliver to each of [15] the First Parties chattel 
mortgages on all items of equipment sold and 
delivered to the Company by such party, giving 
to such party a lien on such items of equip- 
ment to secure the payment of the purchase 
price therefor and the interest thereon as above 
provided.”’ 


Q. Was the agreement, which is represented by 


Exhibit 57, ever ratified by the corporation known 
as Mina del Refugio? A. It was. 


W.J. Jones & Son, Ine. 91 


(Testimony of Clayton R. Jones.) 

Q. I hand you now Exhibit 58 and will ask you 
if those are the minutes of the corporation ratifying 
the agreement, Exhibit 57? 

A. Yes. This is the ratification, the minutes of 
the meeting. 

Q@. What was the date of that meeting? 

A. The 20th day of November, 1944. 

Q. Did you advance various sums of money per- 
sonally, from time to time, to Mina del Refugio? 

A. I did. 

Q. Were those advances represented by promis- 
sory notes? A. They were. 

Q. I now eall your attention to Exhibits 13 to 
44, inclusive, which are promissory notes which 
have a face total of $121,763.74, and ask you if you 
ever saw them before and under what circum- 
stances ? 

A. JI have seen these before. They were handed 
me by the President of Mina del Refugio corpora- 
tion, Mr. John C. Higgins, in return for cash ad- 
vances that I had made to the corporation. [16] 

Q. State whether or not you advanced any sums 
in excess of the amounts represented by Exhibits 
13 to 44? A. I did. 

Q. What was the amount of the total advances, 
without including interest ? 

A. The total advances above that were about 
$30,000. 

Q. So that would mean total advances of ap- 
proximately $150,000? 

A. Yes. It was a little in excess of that. 
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Q. State whether or not these notes, principal 
or interest, in whole or in part, have ever been paid. 

A. They have not. 

Q. Have you received anything towards the pay- 
ment of these notes from the liquidation of the 
mine? 

A. Yes. There was a sum distributed, approxi- 
mately $9,000—that was the share received by W. 
J. Jones & Son. 

Q. That is the corporation? A. Yes. 

Q. After you acquired these notes which are in 
evidence as Exhibits 13 to 44, what, if anything, 
did you subsequently do with these notes ? 

A. I sold these notes to the corporation at their 
face value, without recourse. Some of them were 
sold in August, the end of August, 1946, and some 
of them were sold in the end of December, 1946. 

Q. Do you remember how many of the notes 
were sold on August 31, [17] 1946? 

A. I don’t have those figures in my mind. 

Q. All were eventually sold, together with the 
interest ? A. All $120,000 worth, yes. 

Q. When we talk about $121,000, that is the 
face amount, but the interest went with them? 

A. Yes. 

Q. What did you receive for the sale of those 
notes ? 

A. A credit on the books of W. J. Jones & Son 
for cash advances that that company had made to 
me. 

Q. Prior to the time you received this credit, 
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were you a creditor or debtor of W. J. Jones & 
Son? 
A. I was a creditor of W. J. Jones & Son. 
Q. Before you sold the notes, how did your ac- 
count stand? 
A. I owed them about $100,000. 
Q. So you were a debtor rather than a creditor? 
A. Well, I owed them—yes, I was a debtor. 


(Recess. ) 


Q. (By Mr. Oppenheimer): You spoke about a 
figure of $9,000 being salvage recovery. During the 
recess did you check to ascertain the accurate fig- 
ures and, if so, will you tell the Court what they 
are? 

A. All right. W. J. Jones & Son recovered $8,- 
694.42 as a result of the salvage of the equipment; 
that is, their proportion. [18] 

There had been an estimated recovery set up on 
the books in 1948 of $8,775, and there was a de- 
ficiency in the recovery of $80.58. 

Q. After W. J. Jones & Son, Inc., acquired the 
notes in question, which are Exhibits 13 to 44, in- 
clusive, state whether or not they were set up on 
the regular books of the corporation? 

A. They were. 

Q. I now eall your attention to Exhibits 65 and 
66, which I believe are admitted to be the original 
records of W. J. Jones & Son, and ask you to eall 
the Court’s attention to the manner in which they 
were set up on the books. Take Exhibit 65, first. 
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A. Under date of August 31, 1946, there is a 
general entry as follows: Notes receivable, Mina del 
Refugio, $102,930.96; accrued interest, $4,654.57, 
making a total of $107,585.53. 

There is a second entry dated December 31, 1946, 
in the journal which shows: Notes receivable, Mina 
de] Refugio, $18,832.78. Both of those entries are a 
credit to myself. The first one is a credit of $107,- 
585.53, and the second one is a credit of $18,832.78. 

Q. J think you have previously testified that 
prior to the credits you have just outlined in your 
testimony you were owing to the corporation, in 
round figures, about $100,000. A. I did. 

Q. Did you subsequently draw on this credit 
that was over $100,000. [19] 

A. I don’t understand that question. 

Q. You had a credit on the books of W. J. Jones 
& Son, Inc., in excess of the indebtedness, by virtue 
of the corporation buying these promissory notes. 
In other words, the corporation then owed you 
money ? 

A. No, they did not. I still owed the corporation 
about three or four thousand dollars. 

Q. You did? 

A. According to my recollection. 

Q. On what basis did W. J. Jones & Son, Inc., 
operate? 

A. They kept their books on an accrual basis. 

Q. How were these notes carried on their books ? 

A. The interest was accrued each month and 


W.J. Jones & Son, Inc. 95 


(Testimony of Clayton R. Jones.) 

eredited to the interest account, as a profit or gain, 
and at the end of each year there was income tax 
paid to the government on that interest so accrued 
from the notes that the corporation purchased from 
me. 

Q. I now call your attention to Exhibit 79, the 
income ledger, and ask you if these are records of 
W. J. Jones & Son, Inc., showing the accrual of in- 
terest on the notes in question ? A. They are. 

Q. I will ask you to state if eventually this in- 
debtedness owing to the corporation by the Mina 
del Refugio was charged off on the books of W. J. 
Jones & Son, Inc. ? A. It was. [20] 

Q. I now call your attention to Exhibit 78 and 
ask that you point out the charge-off ? 

A. I am reading from the journal entry under 
date of December 31, 1948. There is a charge to Bad 
Debts of $148,330.21, and the offsetting entries are 
as follows: Notes Receivable, $121,763.74; interest 
receivable, $21,566.47, and the explanation following 
that entry reads as follows: 

‘‘Charging off bad debt account Mina del Re- 
fugio, notes receivable and accrued interest to 
December 31, 1948.”’ 


Then J find another entry under the same date, 
which debits Mina del Refugio $8,775, and a credit 
to profit and loss of $8,775, and an explanation 
under this entry as follows: 
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‘‘To set up estimated amount of recovery on 
notes of Mina del Refugio assigned to this 
corporation by Clayton R. Jones, 39 per cent 
of $22,500.”’ 


Q. Do you know a man by the name of Walter 
M. Wells? A. Ido. 

Q. Without too much elaboration, tell us briefly 
who Walter M. Wells was. 

A. He is president of the Isthmian Steamship 
Corporation of New York City, a personal friend 
of mine for over twenty years and the man who 
originally wrote me about this Mina del Refugio 
property, in which I subsequently became interested. 

Q. Did he ever acquire any interest in this Mina 
del Refugio? [21] A. He did. 

Q. What? A. He did. 

Q. I call your attention to Exhibit 60, which 
is a letter from Walter M. Wells, under date of 
April 17, 1945. Tell the Court what interest he ac- 
quired and what was paid for it? 

A. He acquired nine per cent of the mine, of 
the capital stock of the mine, from Mr. Kroder, for 
the sum of $5,000 and also a small sum which was 
advanced before that period. 

Q. Did Mr. Higgins and yourself acquire any 
interest of either of these finders? A. Yes. 

Q. I call your attention to Exhibit 63, which is 
a letter from John C. Higgins to Arthur E. John- 
son, under date of March 25, 1946, and ask you to 
tell the Court when you acquired Johnson’s inter- 
est and under what circumstances ? 
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A. On March 25, 1946, Mr. Higgins wrote a 
letter to Mr. Johnson, the co-finder with Mr. Kroder 
wherein Mr. Higgins, in behalf of himself and my- 
self, paid Johnson $4,000 for the purchase of nine 
per cent of his stock. 

This was brought about by the fact that Mr. 
Johnson developed cancer, and was told he had a 
very short time to live and he wanted to clean up 
his affairs before his demise. 

Q. Without detailed elaboration, what were the 
prospects of this mining venture known as Mina 
del Refugio? [22] A. At what time? 

Q. From the beginning. 

A. Well, from the beginning we thought that we 
had a money-making mining venture. We antici- 
pated that we would not have to expend in excess 
of $50,000 when we started this venture. We figured 
that Mr. Higgins and I would advance the moneys 
jointly. Mr. Harris had come in for $3,000 and 
that meant that Higgins and I would, roughly, ad- 
vance $23,500 each. 

The plan of operation was this: We had reason 
to believe that we had high-grade ore that we could 
ship to the smelter and get our exploration and ex- 
ploitation money back from this high-grade ore 
without any large capital sum being invested. 

We did ship two or three cars of ore. We made a 
profit on the ore we shipped, but the shipping 
charges were so high and the values of our ore went 
down in value. We discontined shipping ore and 
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we blocked out an amount of ore which our engineer 
estimated would amount to $409,000. 

Q. Let me interrupt you there. I now hand you 
Exhibit 61 and ask you what this report demon- 
strates? I appreciate it speaks for itself, but this is 
in connection with your present testimony. 

A. Under date of July 29, 1945, there was a 
letter addressed to Messrs. Higgins and Jones. 
Without going into detail, it states that the mine 
development was in a most favorable position. The 
words ‘‘gratifying results’ are used here, with de- 
tails as [23] to what was found on each level and 
on certain raises. 

Q. How much in dollars and cents does that 
report show as ore being blocked out? 

A. This statement shows that there was 8,352 
tons of ore blocked out at an estimated value of 
$409,163. 

Q. Was there any ore that was not blocked out? 

A. Yes. At that time we thought we had reason 
to believe that these veins would run a long ways 
on the levels on which we were working, and on the 
downward development we had no reason to believe 
that they would pinch out there either. At this 
time the prospects of this mine were very rosy. 

Q. I call your attention to Exhibit 68, which is 
a letter you wrote to Walter M. Wells, under date 
of April 4, 1947, you having mentioned Mr. Wells 
in your previous testimony, and I will ask you to 
tell the Court what the first gold bricks that were 
developed showed and whether they were of value? 
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A. Under date of April 4, 1947, after we had 
erected a mill at a very substantial investment, the 
first six bricks which were melted down amounted 
to about $7,000 in American money. 

Q. What were the prospects? 

A. The prospects were very rosy. As stated in 
this letter, the mill was getting shaken down, and 
we hoped to do better. 

Q. I will ask you to state whether you ever had 
an inquiry as to whether or not you and your as- 
sociates were willing to sell your interest in this 
mine? [24] A. I did. 

Q. I call your attention to Exhibit 64 and ask 
you to outline to the Court the suggestion of sale. 

A. The letter you have handed me is a letter I 
wrote on May 16, 1946, in response to a request I 
had from Mr. Wells in New York, asking us to 
place a valuation on the mine, on our interest in 
the mine, namely, Mr. Higgins and myself. 

After discussion with Mr. Higgins, we offered to 
sell our respective shares in the mine for $500,000. 

Q. What date was that? A. May 16, 1946. 

Q. I call your attention to Exhibit 69 and ask 
you to advise the Court when you and your associ- 
ates paid the last $10,000 on the original option 
price for the mine in question? 

A. This was paid on August 4, 1947. There was 
a letter dispatched concerning a telegram that we 
were ready to make final payment on the properties 
in the sum of $10,000. 

Q. What date was that, please? 
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A. August 4, 1947. 

Q. I now eall your attention to Exhibit 70, which 
is a letter from the engineer, A. J. Klamt, addressed 
to John C. Higgins, under date of January 15, 1948, 
and ask you to tell the Court when you first had 
any intimation that things were not going according 
to schedule and according to your understanding 
that the project was on a successful basis. [25] 

A. On January 15, 1948, there was a letter writ- 
ten from Hermosillo, Sonora, to John C. Higgins, 
stating that the ore shoot was much shorter than he 
had expected on the 260-foot level, and that the ore 
was changing—the vein was changing from ore to 
gouge, and this was the first intimation that I had 
that we were not developing new ore and that there 
might be something wrong. 

Q. What did you do after receipt of that letter 
or when that letter came to your attention ? 

A. I conferred with Mr. Higgins, and it was de- 
cided 1 would go down there and make a personal 
examination. 

Q. Did you go to Mexico? A. JI did. 

Q. What did you find, if anything? 

A. I found that the blocked-out ore previously 
referred to in Blocks A, B and C had been ex- 
hausted, that the recovery was nowheres near what 
our engineer had prognosticated; and that the re- 
maining ore in the other two blocks, namely ‘‘E”’ 
and ‘‘F,’’ was very far short of the tonnage that we 
anticipated. 

Q. Upon your return did you make a report, 
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outside of a personal report to Mr. Higgins or any- 
one else, to Mr. Walter M. Wells, in New York? 

A. I did. 

Q. I call your attention to Exhibit 71 and ask 
you if that is a letter you wrote ? [26] 

A. On my return I wrote a letter to Mr. Wells, 
under date of March 9, 1948, and explained in that 
letter that during the previous year we had ex- 
perienced a $20,000 loss and our recoveries fell 
down 60 per cent, and stated that in my belief at 
that time we could run about a year and that unless 
they turned up with some new ore bodies this proj- 
ect was going to be a colossal failure. 

Q. I call your attention to Exhibit 72, which is 
a letter written to Mina del Refugio by A. J. Klamt, 
and ask you whether the inability to find a new vein 
of new ore continued ? 

A. This is a letter dated April 1, 1948, going 
into detail as to exploration work, and the sum- 
mation of it is that there was no new ore being de- 
veloped. 

Q. I now hand you Exhibit 73 and ask you if 
you will tell the Court whether you responded to 
Mr. Klamt’s letter, which is Exhibit 72? 

A. On April 8, 1948, I replied to the letter pre- 
viously referred to, in the foregoing exhibit, and 
confirmed we had found no new ore and that he 
was not getting any results in the pumping opera- 
tion on another mine on this same property, namely, 
the Noche Bueno mine. 

Q. Was it in November, 1948, that you finally 
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decided to dismantle the mine? A. Yes. 
Q. In connection with that I call your attention 
to Exhibit 74. [27] | 
A. On November 15, 1948, there was a telegram 
dispatched under my signature to Mr. Klamt, read- 
ing as follows: 

‘‘Higgins and I request you commence dis- 
mantling mill immediately transporting all sup- 
plies and materials to our corral in Hermosillo. 
Your instructions are to list each truckload in 
detail leaving mine and have Smith check in 
detail and receipt, advising Portland office of 
quantities shipped each week. We desire you 
salvage all possible materials, especially lumber, 
for resale at Hermosillo. We suggest you bring 
pipe in first and advertise quantity and sizes in 
Hermosillo paper. You will telegraph offers to 
Portland for confirmation.”’ 


Q. Did Myr. Higgins enter into the so-called dis- 
mantling agreement and, if so, I will call your at- 
tention to Exhibit 75, which bears date December 
27, 1948, with accompanying attached letter signed 
by Mr. Higgins. 

A. On December 28, 1948, there was an agree- 
ment entered into with Mr. Klamt for salvaging 
the equipment on a lump-sum basis, which was pay- 
able to the Mina del Refugio corporation. Anything 
over that amount that he received was to be his 
compensation for selling the property, and it re- 
lieved the corporation of any further salary expense 
and rental of the corral, and, in the judgment of 
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the directors, that was deemed the most expeditious 
way to dispose of the property. [28] 

Q. I call your attention to Exhibit 76, minutes 
of a special meeting of the board of directors of 
Mina del Refugio, in connection with this disman- 
tling, which speaks for itself. First, I will ask you 
if those are the minutes? 

A. Yes, these are the minutes of a mecting that 
we held in Mr. Higgins’ office on December 27, 1948. 

Q. Did you ever receive any report from Mr. 
Klamt, the engineer, certifying that there was no 
further ore? A. We did. 

Q. I call your attention to Exhibit 77 and ask 
you to state whether or not that is the certification ? 

Mr. Oehmann: I object to that exhibit, your 
Honor, on the ground, first, that it is an opinion of 
Mr. Klamt that what these men did was justified. 
I don’t know whether it is intended to be the state- 
ment of an expert, but it does not appear to me to 
be competent at all in this case. 

Mr. Oppenheimer: It is a sort of an opinion. I 
will not press the matter, however. It has been 
covered here in this certificate. 

The Court: If you want to put it in, it is ad- 
mitted subject to the objection. 

Mr. Oppenheimer: In line with your Honor's 
ruling that all pre-trial exhibits are introduced sub- 
ject to objection, I will assume that they are in and 
that if there are any specific objections the Govern- 
ment will make them. [29] 

The Court: Yes. 
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Mr. Oppenheimer: You may cross-examine. 


Cross-Examination 
By Mr. Oehmann: 


Q. Mr. Jones, I believe you testified that you 
owned at the most forty-nine per cent of the stock 
of W. J. Jones & Son, Inc., in the years referred 
to. Is it not a fact that you owned about fifty-nine 
per cent in December, 1946? 

A. I could not answer that question without 
reference to the books. I believe there is a state- 
ment in court by the secretary of our corporation 
that I owned forty-seven and forty-nine per cent 
in 1946. I might be in error, but it is not inten- 
tional. 

Mr. Oppenheimer: I have a tabulation if the 
Government wants it. It is not in evidence. 

Q. (By Mr. Oehmann): The balance of the 
outstanding stock was owned by members of your 
family, was it not, Mr. Jones? A. Yes. 

Q. All of it? A. Yes. 

Q. During the years involved—that is, between 
1944 and 1946, you advanced approximately $150,- 


000 to the mine? A. Yes, sir. 
Q. Mr. Higgins advanced the same amount, ap- 
proximately, did he not? [80] A. Yes, sir. 


Q. In August, 1946, you had an outstanding 
balance that you owed W. J. Jones & Son, Inc., of 
about $100,000, did you not? 

A. Approximately. 
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Q. Did the moncy that you advanced to the Mina 
del Refugio come from this corporation ? 

A. Yes, and charged to my account. 

Q. Charged to your account? A Veo 

Q. It was principally those withdrawals from 
your company that built up the balance which you 
offset in 1946 with the mining company note? 

A. That is correct, plus personal money. 

Q. Yes, but the larger part went right into the 
mining properties ? A. That is right. 

Q. You recall at the outset approximately $1,000 
—that is, 5,000 pesos—were paid in for the stock of 


the mining company ? A. That is correct. 
Q. It was about $1,000, wasn’t it? 
A. Yes. 


Q. What equipment did the mine have at the 
time you and Mr. Higgins took it over; that is, 
when you first signed up the agreement; I do not 
mean when you finally paid the $35,000 but when 
you first took over? [31] 

A. There was some very crude equipment turned 
over with the leases of very nominal value or prac- 
tically none. 

Q. Practically none? A. Yes. 

Q. So, the $1,000 paid in for the stock was the 
whole capital invested at the beginning, wasn’t it? 

A. No, sir. 

Q. What else was invested ? 

A. There was a mining value in the prospects 
of that mine that in my opinion had a minimum 
value of $50,000 and could run up into hundreds of 
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thousands, due to the fact that those veins showed 
such excellent progress atithat time and. 

Q. Iam just talking about the time—— - 

Mr. Oppenheimer: Let him finish. 

Mr. Oehmann: The answer is not responsive. [ 
am talking about the time when you first started 
operations, not after you determined by exploration 
what was there, but at the time you started. 

Mr. Oppenheimer: Just a minute. If the Court 
please, the Government has asked a question and 
because the answer is not to counsel’s liking that 
isn’t any reason for shutting him off. 

The Court: This is a very fine gentleman—— 

Mr. Oppenheimer: I know he is. 

The Court: I know what he is speaking about. 
I am an old mining man. I come from Baker. [32] 

Mr. Oehmann: I think your Honor knows. 

The Court: I know what you are after. 

Mr. Oehmann: A lot of the evidence that went 
in on direct was objectionable in the manner in 
which it was brought out or presented, but I made 
no objection. 

The Court: Go ahead and develop it. You answer 
in your own way. 

Q. (By Mr. Oehmann): You have testified you 
had great expectations of a substantial return on 
this $1,000 investment. Isn’t that what you testified 
to? A. No, sir. 

Q. Is that what you mean? 

A. I didn’t testify to that at all. 


W.J. Jones & Son, Inc. 107 


(Testimony of Clayton R. Jones.) 

Q. What was your investment, then, aside from 
the $1,000 that was paid in for the stock? 

A. We had the investment of two engineers that 
we sent down there to get technical reports that, to 
the best of our knowledge, were reasonable reports 
on what that property should—on what that prop- 
erty showed, rather, and the samples that they took 
at the time led us to believe or led me to believe 
that this property had a minimum of $50,000 value 
and it could run into the hundreds of thousands. 

Q. But you only invested what you paid for 
the stock, plus the expenses of the engineers and 
plus your expenses down there. That is all you in- 
vested, isn’t it? [33] 

Mr. Higgins: I know some of these facts. I think 
Counsel is mistaken. 

Mr. Oehmann: I object to that statement. I have 
no objection to Mr. Higgins being here, but I ob- 
ject to his making comments. 

Mr. Higgins: I will make my comments in Coun- 
sel’s ear, if I may. 

The Court: We will put you on record as coun- 
sel, if you want to be. 

Q. (By Mr. Oehmann): Isn’t it a fact, Mr. 
Jones, that you paid an engineer to go down there 
and look at the property and report to you? 

A. That is correct. 

Q. Your expenses in connection with the inves- 
tigation and report were about $13,000, up to the 
time you signed the first option agreement ? 

A. Yes. 
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Q. So, then, it could be stated you had an in- 
vestment of $13,000 plus what you paid for the 
stock? 

A. No. That is what I tried to tell you. You 
won’t let me state my facts. The corporate struc- 
ture did not come into existence until subsequent to 
the employment of Klamt and the estimates and 
samples that we had taken there. 

Q. But that had been in existence for some time 
prior thereto. You just took over an existing cor- 
poration ? [34] A. Yes, that is right. 

Q. Then it did not come into existence after 
you made your investigation and purchased the 
stock ? 

A. I meant the corporate structure came into 
the hands of the stockholders, referred to in this 
proceeding. 

Q. You acquired your interest in it at the time 
you decided to take over and operate the mine? 

A. That is right. 

Q. You considered your investment represented 
what you expected to get out of the property in the 
way of a return from ore to be extracted? Is it 
your position that is what your investment was? 

A. Will you read the question ? 


(Question read.) 


The Court: We will recess at this time until 
2:00 o’clock. 


(Thereupon, at 11:45 a.m., a recess was taken 
until 2:00 o’clock p.m.) [35] 
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Court reconvened at 2:00 o’clock p.m., Tuesday, 
May 15, 1951, pursuant to recess. 


Cross-Examination 
(Continued) 
By Mr. Oehmann: 


Q. Mr. Jones, during the noon recess did you 
refresh your recollection from this schedule of your 
stock ownership in W. J. Jones & Son, Inc., the 
schedule which Mr. Oppenheimer had here? 


A. Yes. 

Q. Was your interest fifty-nine per cent in 1945? 
A. Yes, I believe that is shown there. Is it? 

Q. Yes. A. That is correct. 

Q. Forty-eight per cent in 1946? A. Yes. 
Q. Forty-seven per cent in 1947? A. Yes. 
Q. And forty-seven per cent in 1948? 

A. Yes. 

Q. 


I direct your attention to Exhibit 59. 

Mr. Oppenheimer: Pardon me. In reading this 
did I understand you to say his ownership was 
fifty-nine per cent in 1946? 

Mr. Oehmann: 1945. 

Mr. Oppenheimer: Thank you. 

Q. (By Mr. Oehmann): Exhibit 59, the agree- 
ment between you and [36] Mr. Higgins and Mr. 
Harris, executed in March, 1945—you recall there _ 
was such an agreement? A. Yes. 

Q. I direct your attention to Paragraph 4 which 


reads: 
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“Tt has been agreed by and between the 
parties hereto that ten per cent of the stock of 
the aforesaid corporation shall be issued to 
Arthur E. Johnson, or his assigns, ten per 
cent to Daniel D. Kroder, or his assigns, and 
the remaining eighty per cent of the stock of 
said corporation shall be divided between Clay- 
ton R. Jones, John C. Higgins and the above- 
named members of the Harris family, in pro- 
portion to their respective contributions in cash 
and in equipment, at its reasonable value, and 
that such stock shall be so distributed when 
the total of said contributions, as finally made, 
has been determined.’’ 


It was your intention, was it not, at the time this 
agreement was executed, that your stock ownership 
should be in the same relation as your contributions 
of cash, equipment and advances and so forth? 

A. That is correct, yes. 

@. Did you have any experience at all in this 
type of business, in mining? 

A. I had had experience in the mining busi- 
ness, in gold dredging but not in underground min- 
ing. This was my first venture in [37] underground 
mining, but I had been in the mining business. 

Q. You relied, did you not, on Mr. Klamt, as 
engineer or manager there? 

A. To a certain extent, yes, and together with 
consultation with my other associates. 

Q@. There came a time, did there not, wheh you 
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didn’t think much of his judgment, isn’t that true? 
In your letter, Exhibit 71, your letter to Mr. Wells 
of March 9, 1948, after reciting—this is the letter 
in which you said the company ‘‘is a very sorry 
picture ?”’ A. That is correct. 

Q. Do you recall that letter? A. Yes. 

Q. Do you also recall saying, ‘‘This long-dis- 
tance management is a very difficult situation and, 
although I do not believe Mr. Klamt wilfully led 
us astray, his judgment was very, very bad.”’ 

A. That is right. 

Q. You did not think much of his judgment, 
then, in March of 1948? A. No, sir. 

Q. Would you give much weight to his judg- 
ment in December, 1948, with respect to the same 
kind of a problem? 

. A. I don’t know what you are referring to as the 
same kind of a problem. The problem in 1948 has 
no resemblance to the problem referred to in that 
letter. [88] 

Q. The problem in March, 1948, was to operate 
this mine profitably, wasn’t it? 

A. That was part of it, but it was mainly to 
discover additional ore. 

Q. Which would have made it a profitable opera- 
tion, wouldn’t it? A. Yes, that is right. 

Q. The problem at the end of 1948 was whether 
this mine was too unprofitable to justify the con- 
tinuance of the operation, wasn’t it? 

A. No, that wasn’t it. 

Q. That is all it was, wasn’t it? A. No. 
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Q. Why did you abandon it then? 

A. Because we had used up all the ore that was 
found and there was no more new ore in sight. 

Q@. What percentage of the stock of the mine 
did you hold? 

A. I think the records will show approximately 
thirty-nine per cent. That is from memory. I think 
the records are here. 

Q. Did members of your family hold about ten 
per cent? A. No, I held the stock. 

Q. How much did Mr. Higgins hold? 

A. Approximately the same. We were on a fifty- 


fifty basis. 
Q. That was throughout the whole term of this 
operation ? A. Yes. [39] 


Mr. Oppenheimer: If you want the figures here, 
I think we can give them. 

Mr. Oehmann: I don’t want any now, sir. Thank 
you. 

Q. Tell me, will you, Mr. Jones, what is meant 
by ‘‘blocked out’’? What is meant when you say 
you had four hundred and some thousand dollars 
in ore blocked out? A. Yes. 

Q. What does that mean? 

A. Well, in the first place there is a shaft put 
down and then there are winzes run each way and 
into various segments. These segments are marked 
out where the ore is found at different levels. 

In this particular mine we had ore on the 90-foot 
level; we had it down on the 130 and down on the 
200-foot level. 
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If you had a blackboard here, I could explain 
it to you, but there are segments in there and each 
—there are tests run at stated intervals above and 
below, and these are worked out arithmetically, I 
mean the value, and in this particular segment there 
is a value placed on it, and in this particular seg- 
ment and this particular segment, and the sum of 
these segments, according to the tests, is the total 
value as represented in ore blocked out. 

Q. These segments, then, were discovered by ex- 
ploration ? A. And tests, yes. 

Q. And tests? [40] A. Yes. 

Q. When you refer to a blocked-out section es- 
timated at $409,000, you mean that is a section which 
has been explored and tests have been made and it 
is estimated that ore at that value is there to be 
taken, but it has not been exploited yet? 

A. Has not been what? 

Q. Has not been exploited? You have not taken 
any ore out of there? 

A. That is partially correct and partially incor- 
rect, because in this exhibit that is here with regard 
to the blocked-out ore, it shows so many thousand 
tons on the dump of such-and-such a value, and it 
shows so much money is represented in each seg- 
ment or section in the mine. 

Q. Then, that four hundred some thousand in- 
eluded ore that had been extracted ? 

A. On the dump, ready for the mill. 

Q. When did you get your mill completed ? 

A. Sometime in 1947; the exact date I am not 
familiar with. 
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Q. There was a substantial investment there, 
wasn’t there? A. Yes. 

Q. Do you remember how much? 

A. Not without referring to the books. 

Q. Do you recall at the end of 1944 you had 
advanced about $14,500 and Mr. Higgins had ad- 
vanced about $14,500? 

A. Approximately. [41] 

Q. And at the end of 1945 you had advanced 
$55,100 and he had advanced $54,506; and at the 
end of 1946 you had advanced $128,100 and he had 
advanced $128,006; at the end of 1947 you had 
advanced $157,600 and he had advanced about 
$159,506. Is that about correct, as you recall? 

A. Approximately, I would say. 

Q. What business is your corporation engaged 
in? A. W. J. Jones & Son? 

Q. Yes. 

A. It is in the stevedoring and shipfitting busi- 
ness. 

Q. Do you recall, Mr. Jones, the board of direc- 
tors’ meeting that was held to confirm the disman- 


tling of the mine by Klamt? A. Yes. 
Q. Do you remember that meeting that was held 
eonfirming the contract with him? A. Yes. 


Q. He was to sell the equipment, and the first 
$20,000 received was to be turned over to the com- 
pany ? A. Yes. 

Q. To Mina del Refugio? A. Yes. 

Q. And he was to keep anything else that he 
recovered ? A. Yes. 
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Q. Do you recall that at that meeting a reso- 
lution was adopted—before the resolution was 
adopted, the minutes read: ‘‘It was [42] pointed 
out——”’ 

I am reading now from Exhibit 76 which you 
previously identified. 

‘‘It was pointed out that there were out- 
standing notes of the company, and obligations 
for advances and equipment sales to it in the 
aggregate amount of more than $300,000 which 
had been issued and incurred to evidence the 
obligation of the company to repay the loans 
and advances, and for sales of equipment made 
from time to time by Mr. Higgins, Mr. Jones 
and Mr. Dennison Harris and his family.’’ 


Do you remember such a discussion? 


A. Yes. 
Q. ‘Then, the resolution was adopted: 
‘‘Resolved that the officers of the company 

be and hereby are authorized and directed to 
make a pro rata distribution to the holders 
of the outstanding notes and other obligations 
of the company of any and all funds of the 
company realized under the agreement with Mr. 
Klamt confirmed in the letter from Mr. Higgins 
to Mr. Klamt, dated December 27, 1948, plus 
any funds of the company on deposit in its 
bank account after payment of all prior lia- 
bilities. ”’ 

Mr. Higgins was president, wasn’t he, and you 

were secretary-treasurer? [43] 
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A. I think I was vice-president. 

Q. Vice-president? A. Yes, 

Q. Then this resolution was adopted: 

‘‘Resolved that the officers of the company be 

and hereby are directed and authorized to make 
whatever disposition of the corporate structure 
of the company that they deem most advisable, 
such authority to include dissolution of the 
company or abandonment of the corporate 
structure.”’ 


What was done? 


A. The agreement with Mr. Klamt was carried 
out and a final determination was reached and the 
money was distributed, and the corporate structure 
remains a nonentity, I guess you would call it. 

Q. Did you take any formal steps to dissolve it? 

A. I don’t believe it has been dissolved. 

Q. Did you take any steps to keep it in exist- 
ence ? A. I cannot answer the question. 

Q. What happened to the real property and the 
mining claim? 

A. They are still in the name, on the books, of 
the Mina del Refugio Corporation, as registered 
in the State of Sonora. 

Q. As far as you know, the corporation is still 
in existence? It is still owned as a corporation, the 
land and the mining claims? 

A. Well, I am not familiar with Mexican mining 
laws. I believe [44] if there isn’t a certain amount 
of assessment work done each year the mining rights 
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revert back to the State, and I would imagine after 
a year the State would step in and take those min- 
ing rights back. 

Q. At the time the corporation went in there 
and took over this property, what was the condition 
of the mine? You say there was no equipment 
there 

A. It was being worked. It was a going concern. 

Q. Who was working it? 

A. Juan Robinson, owner of the mine from 
whom we purchased it, was working it with ten 
to twelve men. It was a going concern when we 
purchased it. 

Q. What equipment was there? 

A. A railroad track, tram ears, picks and shov- 
els and, I would think, a lot of dynamite and caps. 

Mr. Oehmann: JI think that is all. 

Mr. Oppenheimer: ‘That is all. 


(Witness excused.) [45] 


JOHN C. HIGGINS 
was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Direct. Examination 


By Mr. Oppenheimer: 


Q. State your name, please ? 
A. John C. Higgins. 
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Q. What has been your business or profession 
in the past? 

A. Well, I was practicing law in 1902 and prac- 
ticed law until 1938, and at that time the doctors 
retired me from the practice of the law and told me 
to quit the law or anything else in the way of busi- 
ness, and I came out to where I had been raised 
and had gone to school, which is Oregon, and I 
have been here since. 

After the first six months after their operation 
on me, I went actively back.into the mining busi- 
ness and lumber business, and I continued in the 
mining business actively until the end of 1948, and 
in the lumber business until 1948, and I have been 
in other businesses since, but I have not practiced 
law since 1938. 

@. You have been interested in underground 
mining ventures and projects? 

A. Yes. I began trying mining lawsuits while I 
was still in the West before going back to New 
York to practice, and continued actively in the 
trial of mining litigation for about twelve to four- 
teen year's, and during that time, which was around 
from 1912 [46] to 1924, I also participated in the 
mining business as a proprietor and operator of 
mining properties and financing explorations and 
generally, outside of my law practice in the mining 
business, carried on a mining business of my own, 
and I continued to do it down until the end of 1948. 

Q. How long have you known Clayton R. Jones? 
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A. I think the first time I ever met him was 
when he walked into my office in 1944 here in Port- 
land and introduced himself. I may have seen him 
or had been introduced to him before, but I never 
had any relationship with him until he came in to 
talk to me about this Mexican mine. 

Q. The Mina del Refugio. 

A. It was not at that time the Mina del Refugio. 

Q. It was not? 

A. No. That name, Mina del Refugio, had 
nothing to do with that mine which we were inter- 
ested in at that time. The Mina del Refugio was a 
Mexican corporation, merely a structure which we 
bought a considerable time after we became inter- 
ested in this property and had begun to spend money 
on it. 

Q. Was it about that time that you met Mr. 
Denny Harris? 

A. Yes; and that was the first time I had met 
him. 

Q. And, so, you discussed with Mr. Jones, and 
he with you, this mining project in Mexico? 

A. That is right. 

Q. Iwill call your attention to Exhibit 55, which 
is the Trust [47] Agreement, to Exhibit 56, which 
is the agreement whereby these mining rights were 
transferred to this Mexican corporation, and to 
Exhibit 57, which is the agreement between the 
Mexican corporation, Clayton R. Jones and D. E. 
Harris and John C. Higgins. 


120 Hugh H. Earle vs. 


(Testimony of John C. Higgins.) 

I think it will expedite matters, Mr. Higgins, if 
you will just give us the history and course of 
events in connection with those particular exhibits. 

A. This is the first time I have looked at this 
agreement or at these documents for several years, 
so I haven’t a very good recollection. 

Q. Leave out the exhibits, then, and tell us in 
narrative form what the events were which led up 
to the culmination of the operation of this mining 
property. 

A. Well, after Mr. Jones had come in and talked 
to me about the property, and I think Mr. Kroder, 
who was a promoter, a mine-finder, a fellow who 
goes out and locates properties and then tries to 
peddle them and retain an interest in them—after 
they had described the facts to me, on the facts 
as they related them and understood them it seemed 
to me interesting enough at least to justify an ex- 
amination by mining engineers. 

I did not examine the property and, in that situ- 
ation, since Mr. Jones was suggesting that I take 
an equal interest with him the understanding that 
we would have to put up most of the money which 
was required to carry on, I suggested the employ- 
ment of two men to make an examination. Mr. 
Jones left to me who [48] those two men were to be. 

At that time I was carrying on an operation in 
Nevada which was an underground operation on 
a rather large scale near Virginia City. That prop- 
erty was being operated, as manager, by a man who 
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had had a good many years’ experience in mining 
operations, a man by the name of Homer Gibson, 
who was very familiar with underground work. 

Although he was not a graduate engineer, he 
had studied mining engineering and I regarded him 
as a very competent man, having practical operating 
judgment. 

I had employed in connection with the Nevada 
operation that Mr. Gibson was running a man by the 
name of A. J. Klamt, who was a graduate minirg 
geologist, at any rate a practicing mining geologist, 
a man of mature years who had spent a lifetime 
in the mining business. 

T suggested that we jointly send Mr. Gibson and 
Mr. Klamt down to examine this property and to 
take samples at the property and examine the un- 
derground workings—it was an operating property 
at that time; had been operated on a small family 
or neighborhood scale, by Juan Robinson, who was 
mentioned by Mr. Jones, for many years, and ap- 
parently had been a reasonably profitable operation 
for the reason that it had supported the Robinson 
family and a whole retinue of relatives for many 
years, as I subsequently found out, on a very primi- 
tive basis, operated on a very primitive basis; all 
of the underground work [49] was hand work. Thev 
used jackhammers instead of compressed-air drills. 
They hammered steel into the face of the rock and, 
by hand, loaded the holes and blasted out the ore 
and they carried this ore in sacks on their backs 
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from the lower levels of the operation to the sur- 
face and there they loaded it in sacks or bags on 
burros and transported it, I think, a distance of 
12, 15 or 18 miles, something like that, to a rail 
head in that area and shipped it as raw ore to a 
smelter in Northern Mexico, at a very heavy ex- 
pense, of course, all the way through, and recovered 
enough value from the ore—and it had to be a high- 
grade ore in order to stand those costs involved 
in that method of operation—to pay a substantial 
profit and provide a living for a whole retinue of 
people and the wages of the men who were engaged 
in the operation over a considerable period of years. 

After Mr. Gibson and Mr. Klamt had examined 
the property, they reported that in their opinion 
it was a property of substantial value, at least to 
the extent of justifying expenditures by me and 
Mr. Jones in further exploration and development, 
with the idea that before we installed a mill we 
could extract enough crude ore, untreated, to jus- 
tify shipping it by truck to the rail head and ship 
it by rail to the smelter and get enough out of that 
raw ore, unsorted ore, to make a very substantial 
profit. 

Their estimate, and our estimate on the basis of 
their reports, was that for a cost to us of no more 
than $50,000 [50] we could put the mine into opera- 
tion on that basis. We would have to buy some 
little equipment—we would have to buy a compres- 
sor which would deliver air to the mine faces below; 
we would have to buy probably one or two ore 
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trucks to transport the ore to the rail head; we 
would have to equip, on a less primitive scale, at 
least, boarding houses and living quarters for the 
Mexican miners who would carry on the operation. 

Their belief was that we would have our money 
back out of the grade of ore that was expected to 
be there, from past operations, and what was then 
on the dump and what our men could observe in 
the faces of the mine—we would have our money 
back within a period of perhaps five or six months. 

Q. What was the grade of ore, for instance? 

A. That would depend on the level and the vari- 
ous blocks of ore that were apparent in the under- 
ground workings that were accessible at that time, 
and our belief was that the ore which could be 
sorted and shipped to the smelter would have a 
value of around $40 or $50 a ton. 

Q. Did you eventually acquire these mining 
rights? 

A. We did. Juan Robinson owned the mining 
rights in—well, there is a group of claims—they 
have a Mexican term for it which I have forgotten. 
They had a group of claims, one of which was the 
Tescalama group or claim. That was the claim on 
which these mining operations had been carried on 
by Robinson. One was the Ana Hsstela. One was 
the Bueno or the Noche. I [51] think there were 
two or three more of them in the group he was 
offering through this man Kroder and Arthur 
Johnson, who was a mining manager and operator 
and who was familiar with the property—he was 
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offering to sell leases on the property together with 
such little equipment as there was—there were 
shovels and picks and jackhammers. Probably the 
entire value of their mining equipment, so-called, 
would not amount to $1,000.00, but he was offering 
to sell the leases for $35,000.00, as I remember. I 
have not refreshed my memory on it. 

Q. Will you look at Exhibit 55 and see if that 
is the agreement by which you finally procured the 
option or acquired the mining rights in the name 
of Mr. Harris? 

A. They were to be acquired, first, in the name 
of Mr. Harris who had been in Mexico a good deal, 
and who spoke Mexican. He was a friend of Mr. 
Jones and a business associate with him in a dredg- 
ing operation here. 

I have some vague recollection that at that time 
he either knew Juan Robinson or very quickly went 
down or had gone down to Mexico at Mr. Jones’ 
suggestion and met Juan Robinson and was able to 
talk with him in Spanish and to carry on these 
negotiations, and we thought that until we organ- 
ized the Mexican corporation, which we at that 
time expected to carry on the operation there, that 
during the interim period Mr. Harris, as Trustee, 
would take over the option from Juan Robinson for 
the purchase of the claim. I find nothing in this 
about the purchase [52] price of the claims. 

Q. That was the purchase price of the claims, 
$35,000.00 ? 

A. That is my recollection. You are more fa- 
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miliar with this record than I am because I have 
not seen any of these documents for years. 

Q. There has been some talk about giving a 
finder’s interest toa Mr. Kroder ? 

A. That is right. 

Q. Thirty-three and a third per cent in the first 
instance and then that was reduced to twenty per 
cent, ten going to him and ten going to Mr. John- 
son ? A. Yes. 

Q. Would you briefly explain that point ? 

A. Well, when Mr. Kroder first came in, he 
proved to be a rather tough bargainer. A thirty- 
three and 4 third per cent interest seemed to me to 
be a rather preposterous interest for a man who 
had invested only a very little time in looking at 
this property and examining it. He was not a 
mining engineer; he had no claim to professional 
standing but was really, just as I thought, a mining 
promoter. But he stood stiff on the proposition and 
said he would not arrange for a transfer to us of 
the leases on these properties for less than a one- 
third-interest. 

After discussing the matter with Mr. Jones, who 
also felt it was a rather high price, we, neverthe- 
less, thought from [53] what we were being told 
about the property that it might prove to be some- 
thing like a small bonanza and, if it was, a thirty- 
three and one-third per cent interest would not 
seem to be excessive if, in fact, we could bring it 
into production, and very profitable production, if 
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the actual expenditures on our part were no more 
than approximately $50,000.00. 

So we agreed to accept those terms initially. I 
had a very important reservation in my mind as 
to whether or not we would care to extend any 
money except the money necessary to send a couple 
of competent men down there to examine the prop- 
erty, on any basis that would give Mr. Kroder 
thirty-three and one-third per cent of what might 
result from the operation, and when the report came 
in and it was not as glowing as Mr. Kroder’s de- 
scription had led us to believe the property would 
be, we promptly negotiated with Mr. Kroder— 
promptly negotiated Mr. Kroder down to twenty 
per cent instead of thirty-three and a third. 

Q. That twenty per cent was then divided even- 
tually as outlined in the testimony of Mr. Jones? 

A. Yes. Mr. Kroder had explained he had had 
an association with Mr. Johnson, who was a mining 
manager, and gave Mr. Johnson’s history. 

Neither Mr. Jones nor I knew Mr. Johnson at 
that time. He said Johnson had been of help to him 
in connection with this and other mining promo- 
tions and that he had an agreement with Mr. John- 
son by which they were to split fifty-fifty any [54] 
finder’s commission that they got out of these prop- 
erties. 

Q. As has been testified to here, you eventually 
acquired the Mexican corporation? A. Yes. 

Q. Tell the Court whether you had these mining 
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rights before you acquired this Mexican corpora- 
tion ? 

A. Oh, yes, a considerable time before. I told 
Mr. Jones, when he came in with this proposition, 
and Mir. Kroder also, that personally I would not 
undertake an operation in Mexico except under 
very competent Mexican legal advice, and shortly 
after—I don’t remember how long after—we had 
a report from Klamt and Gibson as to their opinion 
about the property, suggesting that they thought it 
amply justified initial expenditures on our part to 
put it into operation or at least $50,000.00, with 
the prospect of our getting that money back very 
quickly out of bonanza ore. I got the recommenda- 
tion—it perhaps came from Mr. Harris,—I am not 
sure,—or it came from Mr. Johnson—as to a Mexi- 
can lawyer, qualified to practice both in the United 
States and in Mexico, by the name of Malcolm 
Little, at Nogales, Arizona, right on the border. I 
have never been in his office, but his office may be 
on the American side of the line, or perhaps it is 
on the Mexican side, because most of his practice 
was in Mexico, and most of it related to mining 
operations. 

I got some outside information as to Mr. Little 
and the information was favorable as to his reliabil- 
ity and competency [55] and particularly as to his 
skill in connection with Mexican mining legal mat- 
ters, and I got in touch with him on the telephone 
and then in correspondence with him, and my reac- 
tions were entirely favorable. He seemed to be an 
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intelligent lawyer and knew the answers, as far as 
Mexican law was concerned, and I asked his ad- 
vice. 

I told him we had planned to organize a Mexican 
corporation to carry on this operation, because 
there were other parties than Mr. Jones and myself. 
If it had not been for this outside participation, 
Mr. Jones and I would have started as an operat- 
ing partnership down there. 

My. Little advised me strongly not to attempt to 
operate down there as an American partnership 
and not to attempt to organize a new Mexican cor- 
poration and certainly not an American corporation 
to carry on an operation down there. 

He said, ‘‘Under present Mexican laws, if you 
organize an American corporation you probably 
cannot be qualified to operate down here at all. 
You would have to organize a Mexican corporation, 
and if you organize a Mexican corporation the 
present law would require that fifty-one per cent 
of the stock be owned by Mexican citizens.”’ 

Since we had no Mexican citizens at all in the 
picture who would put up any money or with whom 
we wanted to be associated in such an ownership 
or operation, and since it would be up to Mr. Jones 
and myself to put up most of the money that would 
be [56] required, I felt stymied. I said, ‘“What are 
we going to do in this situation?” 

‘‘Well,’’ he said, ‘it is the practice among Mexi- 
can lawyers,’’ and he said, ‘‘I am a qualified avocat 
down there—’’ or whatever they call them. He said 
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it was the practice among lawyers, as far as prac- 
tical operation was concerned, to preserve in their 
offices the Mexican corporate structure and he said, 
“T happen to have such a Mexican corporate struc- 
ture that is set up as a mining operation which can 
actively carry on mining exploration and a develop- 
ment program,’’ and which he said had, some years 
ago, proved to be unsuccessful, but, he added, ‘‘I 
have since that time kept up the annual taxes and 
fees that have to be paid to keep such a corporate 
structure alive, and it is alive and a going and 
qualified corporation,’’ and he said, ‘‘It has cost 
me a substantial sum to keep it alive”’ 

Mr. Oehmann: If your Honor please, this is all 
very interesting and educational, but I don’t think 
it proves what happened in 1948. It is encumber- 
ing the record with a lot of immaterial testimony. 

The Court: Continue in your own way, Mr. 
Higgins. 

A. It seems to me, if your Honor please, it has 
a great bearing on the issues here. 

Mr. Oehmann: I object to Counsel arguing at 
this point. He is a witness now. 

The Witness: I would not be proceeding with 
this testimony [57] if I did not believe as a lawyer 
that it has strong bearing upon the contentions 
involved in the ease. 

Mr. Oehmann: You realize, too, Mr. Higgins, 
that it is the Court which decides what evidence is 


admissible. 
The Witness: Of course, I do. I, of course, sub- 
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ject myself to the judgment of the Court as to 
whether I should proceed or not. 

Q. (By Mr. Oppenheimer): Just proceed with 
your narrative. 

A. I said, ‘‘What would be our situation if we 
purchased from you, if that 1s what you propose, 
this corporate structure ?”’ 

He said since that corporation was organized—lI 
think he said in 1982, long before the recent statute 
was passed which required operating Mexican com- 
panies to have at least fifty-one per cent Mexican 
ownership, ‘‘The corporation, if you operate under 
that name, and purchase the corporate structure 
and continue it, the corporation will not need to be 
owned fifty-one per cent or any per cent by Mexi- 
can shareholders, and you and your associates, Mr. 
Jones and others, can, therefore, operate in Mexico 
free from any such restrictions, and your position 
before the Mexican courts would be vastly more 
secure than it would be if you organized a new 
corporation or if you attempted to operate here as 
a partnership or as an American corporation.”’ 

Q. You eventually acquired this corporate struc- 
ture that you speak of? 

A. Yes. In addition to fees for his advice in the 
matter, I [58] think we paid ae Little $500.00 for 
the corporate structure. 

Q. Prior to that you had acquired these mining 
rights? A. Qh, yes. 

Q. What became of these mining rights? 

A. The mining rights had been acquired in Mr. 
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Harris’ name as Trustee, and he transferred them 
to this corporation, the name of which was Mina 
del Refugio. 

Q. State to the Court whether or not those min- 
ing rights which were acquired had a substantial 
or nominal value ? 

A. They had, in our opinion, a very substantial 
value, or we would not have expended the substan- 
tial amount of money that we did in attempting to 
develop them and put them into operation. 

Q. You were familiar with the eventual sale of 
the interest of the finders in the stock of Mina del 
Refugio? 

A. Yes. I remember Mr. Jones and I purchased 
Mi. Johnson’s stock, which I think was nine per 
cent, if I remember correctly, the total corporate 
stock, for $4,000.00, when he was in the hospital 
in Tueson, Arizona, about to die from cancer, and 
I know Mr. Kroder sold his stock to Mr. Wells and 
one or two others in New York City for approxi- 
mately the same amount—$5,000.00, I think. 

Q. That was after these mining rights had been 
transferred to the Mexican corporation? 

A. That is right. 

Q. In this original agreement that you have in 
your hand, Exhibit 57, and I think in the trust 
agreement, Exhibit 55, in [59] actual practice, the 
advances made by Jones and yourself were loans 
to the corporation; the moneys you advanced were 
represented by promissory notes of the Mexican 
corporation ? 
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A. That is not quite fully true, Mr. Oppen- 
heimer. When we bought the corporate structure,— 
it was a strange practice to me but one which seems 
to be common in Mexico, from Mr. Little—obvi- 
ously, the capital stock of the corporation had not 
been paid up. It was only 5,000 pesos, or approxi- 
mately $1,000.00 in American money, and we, of 
course, would not start operating under a corporate 
structure or corporate name whose capital stock 
had not been paid up, so that a thousand dollars of 
our money was paid to pay up the par value of 
that corporate stock, and it was put into the com- 
pany and was not represented by any note or ob- 
ligation of Mina del Refugio to Mr. Jones and 
myself. 

Q. This $1,000.00 was in addition to these min- 
ing rights that had been transferred from Mr. 
Harris, as Trustee? 

A. Yes, that had nothing to do with the transfer 
of the mining rights from Harris, except that it 
was the company from which the rights were trans- 
ferred. 

Q. So there were two separate transfers ; namely, 
the $1,000.00 plus the mining rights ? 

A. That is right. 

Q. Coming back to my question which was not 
complete, about subsequent advances made to the 
corporation, by virtue of these exhibits, would you 
please outline the circumstances under which [60] 
notes were to be given by the corporation, the Mex- 
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lean corporation, to Jones, Harris and yourself, as 
and when you advanced money? 

A. Well, as the proposition started out, My. 
Harris said his advances to the company would have 
to be limited to $3,000.00, because he felt that was 
all he could invest, even though these properties 
looked attractive, and it was therefore understood 
between Mr. Jones and myself and Mr. Harris that 
we would ourselves provide the necessary moneys 
to carry on the operations and to start additional 
exploration of the properties underground, addi- 
tional development, to find and block out such ore 
as could be found and to provide necessary equip- 
ment, originally just mining equipment and subse- 
quently milling equipment, to mill the ore because 
it was found within, I would say, a year at least 
after the operation started, that a mill would be 
necessary because the cost of trucking raw untreated 
ore from the mine to the rail head and pay freight 
on it to the smelter was too great to be borne by 
the lower-grade areas in the mine, and there were 
very substantial lower-grade areas where the ore 
was commercially—where it would be profitable ac- 
cording to the engineers’ reports, and we found in 
the course of operating, if the ores were first treated 
in a mill at the property and concentrates produced 
which would have a very high value per ton and 
which would stand the cost of trucking to the rail 
head and freight to the smelter, and which could 
be treated at a lower cost at [61] the smelter. That 
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was the basis upon which we subsequently pro- 
ceeded. 

(Recess. ) 


Q. (By Mr. Oppenheimer): Were advances 
made by you and Mr. Jones to the corporation, the 
Mexican corporation, Mina del Refugio? 

A. Yes, very substantial advances. 

Q. And were these advances represented by any 
particular document or documents ? 

A. Well, it was agreed from the very beginning 
in the written contract that we executed with 
Kroder and all the way through that our advances 
to the Mexican corporation to be organized should 
be represented by notes of the corporation, issued 
at intervals, notes issued to us from the advances 
up to date, the notes being repayable, as I remem- 
ber it, within two years from the date of the notes. 

Q. I will ask you to state whether or not it was 
your intention that those notes should have been 
paid by the corporation according to their tenor on 
or prior to their due date? 

A. Our expectation was that we would get back 
our maximum of investment of $50,000.00 in these 
preliminary costs within a period of approximately 
six months. That proved to be a wild dream ulti- 
mately, but it was the dream that we were dream- 
ing at the time we first became acquainted with 
this property and had some information about it. 

Q. You did advance substantially more than 
$50,000.00, did you? [62] 
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A. Eventually we advanced over $300,000.00. 

Q. Those advances were represented by notes? 

A. All of them, as nearly as I remember, ex- 
cepting that there were current cash advances, ex- 
penditures paid by Mr. Jones in connection with 
his various trips to the property, and he went down 
to the property many times. I went only once in 
the whole period during which we were connected 
with it, and that was rather late after the mill had 
been erected and was in operation—— 

Q. Will you explain to the Court—— 

A. May I finish the answer there ? 

Q. I beg your pardon. 

A. So that some of these advances that were 
made by Mr. Jones and many that I made were 
not represented by notes. That came under a clause 
of the agreement, as I remember it, that until notes 
were executed for advances that we had made the 
advances were to be regarded as open accounts and 
they were payable as debts of the corporation and 
if we were repaid before the note was issued, of 
course, we did not get a note, also; we merely got 
repayment of the advances that we were each - 
putting up all the time on the Company’s business. 

Q. I wish you would develop the background of 
the reason why notes were issued for these advances. 

A. When this first contract was made with Mr. 
Kroder on July 31, 1944, which is Exhibit 53 in this 
ease, it was agreed that [63] if we decided to go 
into this proposition we should put up the $35,000.00 
that was the purchase price of the Tescalama group 


136 Hugh H. Earle vs. 


(Testimony of John C. Higgins.) 

of claims owned by one Robinson, and that for that 
$35,000.00 we should receive notes that were repay- 
able within two years from their date with interest 
at five per cent, and then when the subsequent 
agreements were made, and when it became ap- 
parent from further investigation that, in addition 
to this $35,000.00, which was not all payable at 
once—only $10,000.00 was payable at once; the bal- 
ance of it was to be paid out of royalties on the 
ore, with a limitation of three or four years during 
which annual installments of, I think, $10,000.00 
had to be paid. 

In order to make those payments, so that we 
would thereby be putting in the corporation’s own- 
ership the group of mining claims, estimated by us 
to be worth certainly the purchase price of $35,- 
000.00, we advanced that in order that the corpora- 
tion might have that, as you might say, as surplus 
capital. 

We were businessmen enough to realize that this 
corporation to which we were transferring this 
option on these elaims, and the purchase price 
which we were making, if the corporation was to 
operate in Mexico as a Mexican corporation it had 
to own the mining grounds on which it was operat- 
ing, and in order that it might own the mining 
grounds and that it might still retain possession— 
that we might retain our posession as against Mr. 
Kroder and Mr. Johnson owning one-fifth of the 
stock of the corporation, we did not propose to 
be turning over [64] to Mr. Kroder and to Mr. 
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Jones one-fifth of the money that we were investing 
in this corporation. 

Q. You said Mr. Jones. Didn’t you mean Mr. 
Johnson ? 

A. Mr. Johnson and Mr. Kroder, yes. 

Q. Let’s stop there for just a minute. In other 
words, Kroder and Johnson had these finders’ in- 
terest, which was first thirty-three and a third per 
cent and later reduced to twenty per cent ? 

A. That is correct. 

Q. As I understand, the cash advances you were 
making—you did not want them to participate in 
those cash advances by virtue of their finders’ in- 
terest in the corporation ? 

A. Not until after we had been repaid the 
moneys that we were risking in this venture because 
it was a venture from the very start. We knew that, 
and so did they. It was not an investment. 

Q. How did that place you in relationship to 
other creditors of the Mexican corporation? 

A. It was equal with any other creditors that 
there might be. There have never been any other 
ereditors of the corporation, except for very tempo- 
rary periods for current supplies, such as groceries 
for the boarding house and powder and other cur- 
rent mining supplies, because Mr. Jones and I 
advanced—as rapidly as any such obligations of 
that sort would accumulate, we advanced money to 
pay for those claims. We advanced money to pay 
the wages of the miners on the property, and we 
kept it free and clear of all current obligations to 
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other creditors, except things [65] that could not 
be ‘paid at once. There were taxes that had to be 
paid at periodic intervals; there were always some 
obligations held back, but Mr. Jones and I each 
regarded ourselves in the situation as in a position 
were we had to pay other creditors in order to 
continue, of course, this operation, and in order to 
protect the money which we hoped to get back at 
some time from the notes of the corporation. 

Q. In other words, you and Mr. Jones advanced, 
as requested, money to pay any claim for labor or 
whatever else it might be? 

A. That is right, and when these operations were 
wound up there were no other creditors except Mr. 
Jones and myself. We paid everybody but our- 
selves. 

Q. You stated in your testimony a while ago 
you expected your advances, which you estimated at 
best to be $50,000.00 but which climbed to some 
$300,000.00 eventually, to be repaid in a short pe- 
riod of time, and I think you used the words 
‘‘bonanza ore.”’ 

Maybe I misunderstood that, and perhaps the 
Court is familiar with the term. I wonder if, just 
for the purpose of the record, you would tell what 
is meant by ‘‘bonanza ore,’’ and whether it has any 
particular significance ? 

A. Well, normally it is considered to mean rich 
shipping ore that won’t have to be treated in a mill, 
and that will pay a very substantial profit over and 
above mining and transportation and smelter costs, 
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and bonanza can run all the way from $30.00 or 
$40.00 a ton to $300.00 ox $400.00 a ton. I have 
never been in on any [66] of the $300.00 or $400.00 
ton bonanza ore. 

Mr. Oppenheimer: I think you may cross-exam- 
ine. 

Cross-Examination 


By Mr. Oehmann: 


Q@. It was you who addressed the letter of De- 
cember 27, 1948, Exhibit 75, to Mr. Klamt, was it 
not, in which you enclosed the contract he was to 
sign covering the manner in which he was to dis- 
mantle the property ? 

A. Isigned it, and I usually compose any letters 
I sign. 

@. Then you composed Paragraph 3 which 
reads: 

‘*By December 31, 1948, if posible, or as soon 
thereafter as it can be accomplished, you are 
to pay from the Company’s funds on hand, or 
in bank, all of the Company’s outstanding ac- 
counts, pay rolls and liabilities, and you are 
to transmit to the Valley National Bank the 
full balance of any funds then on hand in 
Hermosillo for deposit in the account of Mina 
del Refugio, S. A., except that you retain, as a 
revolving fund, in the bank at Hermosillo, a 
balance of 5,000 pesos, or its equivalent in 
United States currency.”’ 


You recall that? 
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A. Yes, very clearly. 

Q. You recall, too, that he was to dismantle the 
property and sell it, subject to approval by you 
and Mr. Jones in certain [67] cases were the costs 
exceeded $500.00 ? A. That is correct. 

Q. And send to you the first $20,000.00 received 
for such sale, and retain the balance? 

A. That is correct. 

@. You also recall at the Board of Directors’ 
meeting a resolution was adopted to the effect that 
all prior liabilities be satisfied and then this $20,- 
000.00—I think it was estimated it might be 
$22,500.00 before it was finally wound up—be dis- 
tributed to the note holders? 

A. That is correct. 

Q. ‘There were creditors, then, who took prece- 
dence, or who were prior to you note holders? 

A. No, there were no creditors prior to the note 
holders, with these exceptions. Of course, under 
Mexican laws, current pay rolls, just like under 
our laws here, were prior charges against the Com- 
pany’s assets, and we had no idea of running out 
from under the Mexican laws and attempting to 
extract any money from this company or its prop- 
erties without meeting all requirements of the Mex- 
ican laws. In addition, there were always taxes of 
various sorts that acerued during the operation and 
which should be paid from the Company’s assets, so 
that as far as prior claims of that sort are con- 
cerned, of course, there were prior claims, but no 
claims as general creditors of the Company. Let’s 


W.J. Jones & Son, Inc. 141 


(Testimony of John C. Higgins.) 

say anyone that provided supplies for the Company 
or provided powder for [68] the Company, or pro- 
vided supplies for the Company’s ordinary opera- 
tions or sold equipment to the Company, they were 
on a parity with us. We were creditors just like 
they were and on the same basis. 

However, I told you we did see that every claim 
of that sort was paid so that when this corporation 
ceased its operations in Mexico there wasn’t a cred- 
itor besides ourselves. 

@. Let me ask you this: You recall Mr. Jones 
identified Exhibit 64, which is a letter to Mr. Wells 
in New York, dated May 16, 1946, in which Mr. 
Jones indicated that ‘‘it would cost $500,000.00 for 
our interest.’’ 

Do you recall there being testimony to that effect 
that at that time he considered your interest? 

A. What was the date of that letter? 

Q. May 16, 1946. 

A. Yes. I recall the letter, and at that time we 
thought the property was worth that much. We 
would not have sold it for less. 

Q. At that time you had invested, you and Mr. 
Jones, something like over $100,000.00 ? 

A. I think a good deal more than $100,000.00 at 
that time. 

Q. Mr. Jones—and I assume you are familiar 
with the fact that he knew about it—testified they 
had blocked out sections of ore, or there was ore 
blocked out, which had been valued at $409,000.00 ? 

A. $409,000.00; I thik that is correct, yes. 
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Q. So, then, we read the next to the last para- 
graph of this letter, Exhibit 64: ‘‘This figure men- 
tioned may seem very large, but the ore that we 
have blocked out, together with our present invest- 
ment, does not make it look so exorbitant.”’ 

Doesn’t that mean that the $500,000.00 which you 
and Mr. Jones considered your investment to be 
worth at that time consisted of the cash advanced 
plus $409,000.00 in the way of ore discovered and 
tested and ready for exploitation? 

A. Yes, but you should understand this, that 
that $409,000.00 of blocked-out ore does not mean 
that is all profit—does not mean that your profit 
after mining and milling and smelting of that ore 
is going to be $409,000.00. That was the gross value 
of that ore, and it would have to be valued on the 
basis of a probable margin of profit. 

In addition to that there was in the property at 
that time, according to the reports from our engi- 
neers, other very substantial blocks of unexplored 
ore which could practically be projected certain dis- 
tances beyond the faces of the workings, so the ore 
value in the property was by no means at that time 
defined as $409,000.00 and no more. 

But I, at least, had in mind at that time in 
assenting to an offer of that sort to Mr. Wells, that 
the property would go to Mr. Wells or his associates 
or whoever might be willing to purchase it under 
those circumstances, free and clear of the [70] pay- 
ment of these loans by Mr. Jones and myself, and 
our profit, under those circumstances, would not, of 
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course, have been $500,000.00. It would have been 
the difference between what we had advanced and 
what was owed to us from the Company and 
$500,000.00. 

Q@. Do you recall, in March, 1946,—March 25, 
1946, to be exact,—when you wrote the letter iden- 
tified as Exhibit 63 to Mr. J ohnson, referring to his 
illness—— A. Yes. 

Q. And expressing your regret 

A. Yes. 

Q@. ——acknowledging receipt of an executed 
copy of his assignment of his stock or his interest 
in the corporation, in which you also told him he 
had the right to repurchase it within a year, I think 


it was? A. That is right. 
Q. Personally? A. Yes. 
Q. Limited to him alone? A. Yes. 
Q. You paid $400,000.00 for that, did you not? 
A. Yes, that is my recollection. 
Q. But it was after you and Mr. Jones had in- 


vested considerably over $100,000.00 ? 

A. Well, my recollection of our investment at 
that time would [71] be—yes, very much over 
$100,000.00. In purchasing this stock from him for 
$4,000.00, we considered that it was worth that and 
he was the man who made the offer to sell it for 
$4,000.00. We thought it was worth certainly that 
much, subject to these debts of the corporation. 

Q. The same thing was true of the other stock 
you acquired, was it not? Did you acquire the 
Kroder interest, too? 
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A. No, that was sold to Mr. Wells and some 
relatives or friends of his in New York City. No, 
we did not purchase that. 

Q. But Mr. Wells indicated in this Exhibit 60 
that he agreed to pay $5,000.00 for it? 

A. That was our understanding as to what he 
paid for it, yes. 

Q. That was in April, 1945. You indicated that 
you expected a maximum investment of $50,000.00 
would carry the Company through, what was it, the 
first six months? A. The first six months. 

Q. ‘The time necessary to produce ore in profit- 
able quantities ? 

A. Yes. Our expectation was that during that 
first six months the Company would, from shipping 
ore, make enough to repay our $50,000.00 and pro- 
vide any additional money that was necessary for 
further development of the property and equipment 
of the property with a mill so that we could keep 
on shipping and that we would not be required to 
build a mill or make any advances beyond the first 
$50,000.00, $10,000.00 of which would go to the 
payment of the first installment on the lease, option 
of purchase, and the [72] balance of which would 
go into the mining operations for the production 
of ore. 

Q. But the balance was to come from royalties? 

A. The balance was to come from royalties with 
the provision that we felt the further balance of 
$25,000.00 must be paid within a period of three or 
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four years after that, which meant that if it did not 
come from royalties we had to pay it anyway. 

Q. If you expected a profitable return in six 
months, you did not expect to have to pay that bal- 
ance out of your own pockets? 

A. No, we did not expect to pay that balance 
out of our own pockets or anything further than 
our first $50,000.00. 

@. Then you discovered you would have to in- 
crease your investment? A. Yes, we did. 

Q. You increased it to the extent finally of 
about $150,000.00 ? 

A. My investment in mining equipment, which 
I furnished and shipped to this property from other 
operations,—my investment ran to approximately 
$165,000.00, but I did not take notes from the cor- 
poration for the mining equipment, I think more 
or less just because of carelessness on my part, 
although under the terms of the contract I was 
protected, because it required that the company 
would repay the reasonable value of the mining 
equipment, just as though they had issued notes 
for it. 

Q. How much in notes did you have at the time 
of the abandonment? 

A. I would have to look at the record for that. 
T haven’t seen [73] the records for years. 

Could it be approximately $150,000.00 ? 

I would suppose so. That is my recollection. 
What did you do with your notes? 

I kept them until I sold all of my mining 
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operations in the year 1948, in December of 1948, to 
a group of men in Spokane. At that time I was 
carrying on active dredging operations, with one 
dredge operating in Montana and a dredge operated 
and a mill operated producing tungsten concen- 
trates and one dredge operating in Idaho, and I 
sold all of them to this group in Spokane. 

I should say, so that you may understand clearly 
what the situation is, that on the Ist of October, 
1948, instead of carrying on all my various mining 
investments and operations as an individual I or- 
ganized a corporation called the H & H Mines, Inc., 
an Oregon corporation, with a capitalization of, as 
I remember, $300,000.00 in par value. I transferred 
the Montana dredging operation and mill there and 
the Idaho dredging operation, with the camp build- 
ings and other equipment and the Mina del Refugio 
notes and my claim against Mina del Refugio for 
the purchase price of the mining equipment that 
I had shipped down there, which belonged to me, to 
this corporation. The doctors advised me that I 
must quit working so hard or I would kill myself, 
so I was anticipating an early death at that time 
if I did not quit working so hard and did not quit 
attempting to manage [74] so many different opera- 
tions, and I set up this corporation and transferred 
all of my mining assets to the corporation. 

Q. I hope that anticipation of early death has 
been aS wrong as your expectation of a profit in 
this mining corporation. 

A. At any rate, it is two years or two and a half 
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years since that time and I am still here, but I have 
not been working as hard in the last few years as 
I did before. 

Q. Did you own the H & H Corporation, Mr. 
Higgins? 

A. I owned it a hundred per cent, yes; that is, 
when I incorporated it on October 1, 1948, I owned 
all the assets. They were transferred to it in pay- 
ment of its corporate stock. 

Prior to that time I had operated under the name 
of H & H Mines, not incorporated, but as the 
H & H Mines, for a period of at least ten years. 
During part of that time I was not here personally. 
The operations were managed by Mr. G. S. Hins- 
dale, who initially took a 10 per cent interest in the 
partnership enterprise known as H & H Mines, but 
he shortly regretted his purchase of a 10 per cent 
interest for a very small amount of money, because 
it was in the early days of the operation, and he 
wanted his money back, and I gave him his money 
back and continued to operate as H & H Mines, the 
name which was adopted for the partnership, and 
on all my books, papers and my contracts the name 
is John C. Higgins, doing business as H & H Mines, 
until the incorporation, until we incorporated in 
October, 1948. [75] 

Q. After the incorporation in 1948, when did 
you transfer your Mina del Refugio notes? 

A. I think immediately. That is my recollection. 
J would say on the Ist of October, 1948. 
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Q. Is that company on an annual basis for re- 
porting, do you know? 

A. Well, it is owned by mining operators in 
Spokane. They have been carrying on dredging 
operations ever since. 

Q. No. Iam asking you about the H & H Mines, 
the corporation which you say you owned in 1948. 

A. Yes. I don’t remember as to whether or not 
we started the fiscal year from October 1, 1948, until 
September 30, 1949, or whether we made returns on 
the basis of the fractional year; I did not make the 
return because by the time the return time came, 
even if it was for the fractional year or the three- 
months’ period, that return was made by the people 
in Spokane. I sent the books up to them and they 
made whatever return their counsel advised them 
to make. 

Q. Do you recall whether or not that company, 
that corporation, claimed that they had a bad debt 
deduction for these Mina del Refugio notes? 

A. Certainly it did not. 

Q. Do you know that to be a fact? 

A. Yes, I am sure of that. 

Q. Do you know that is what the returns re- 
flected? [76] 

A. No, but I know that there would be no basis 
for such a claim. 

Q. You are assuming that, aren’t you? 

A. Well, yes. 

Q. You do not know it to be a fact? You are 
assuming that they did not claim a loss, aren’t you? 
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A. From my conversations with them and their 
counsel, [ know that they would not attempt to 
claim that was a loss. 

Q. What is the basis for that knowledge ? 

A. What is it? 

Q. What is the basis for that knowledge? 

A. Because during long negotiations with them 
I explained what the situation of the Mina del 
Refugio was. 

Q. When did you have those negotiations? 

A. In December of 1948. That was after we 
had decided to dismantle in Mexico and had our- 
selves abandoned this as a going operation, and I 
would not sell to anyone, an individual or any other, 
and tell them that was a good operation or a doubt- 
ful one. I told them I thought they would get 
approximately $10,000.00 from this salvage opera- 
tion from the selling of the equipment down there, 
and they did get something over $10,000.00 as their 
share. 

They had no expectation or belief that what they 
were getting from me or this corporation, H & H 
Mines, Incorporated, was worth more than what 
would be produced by the salvage operation, selling 
the equipment down in Mexico. When the matter 
was [77] finally closed, I showed them the contract 
with Mr. Klamt, so that they knew what to expect 
from this operation. They could not claim it as a 
loss, under the remotest possible circumstances, in 
my opinion as a lawyer. I am not a tax lawyer, 


though. 
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Q@. When did you dispose of your interest in 
H & H Mines, Incorporated ? 

A. J think the closing of the sale was in the 
latter part—I know it was in the latter part of 
December. I don’t remember the exact date. I 
would say the 20th or 21st or 23rd, somewhere along 
there, about a week before the end of the year. 

Q. In any event, you would not have gotten any- 
thing from the dismantling of the mining equip- 
ment ? 

A. Personally, no, because I had sold my notes 
and my claims against the Mina del Refugio, trans- 
ferred them to H & H Mines, and then I had sold 
all my stock in H & H Mines to the group in 
Spokane. 

Q. Yes. 

A. I am not in any way interested in this con- 
troversy in the remotest degree, that I can see. 

Q. The property wasn’t dismantled and sold un- 
til 1948, was it? 

A. He began the dismantling, as I recall it, 
about the 1st of December, 1948, began trucking the 
dismantled equipment,—that is, the operation of 
trucking the dismantled the equipment, over im- 
possible roads, more than a hundred miles from the 
mine to Hermosillo and our corral, consuming a 
period of several months, [78] as I remember. 

@. You did not authorize him to make any sales 
until December 27th, that December 27th letter ? 

A. I think we had a verbal arrangement that if 
he found any purchasers for any of the equipment 
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or, rather, if he could sell small items of equipment, 
that he was free to go ahead and do it, checking 
with us before he did so, unless the amounts were 
very small. 

I think the written agreement represented, in sub- 
stance, as far as the selling of the equipment is 
concerned, just what was finally included in the 
letter, the formal letter which I wrote to him in 
the latter part of December. 

Q. For your information, this letter, which is a 
part of Exhibit 75, starts out with: 

‘This will confirm the agreement Jones and 
I, as officers and directors of Mina del Refugio, 
S. A., made with you over the telephone today 
concerning the dismantling of the mill.”’ 


A. Yes. 

@. That was written December 27, 1948. 

A. This agreement covers more ground than our 
verbal arrangement with him that he could go ahead 
and sell some supplies or equipment, by reason of 
the fact that we had not made a written arrange- 
ment with him. Up to the time of this agreement 
he was not operating on any arrangement by which 
he would go over a [79] certain figure. We had an 
idea up to that time that the equipment might pro- 
duce quite a good deal more than what was finally 
written into this agreement. 

We had come to the conclusion that his attempts 
to locate purchasers for various pieces of equipment 
were moving pretty slowly and the expenses of the 
salvage operation and the trucking operation would 
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be so heavy that by the time he had paid them out 
of the proceeds of the property there would not be 
anything more than about $20,000.00 in salvage 
value left, except probably enough to pay his salary 
during the period that he was carrying on this 
operation. He was much more optimistic and 
thought he could sell it for substantially more, 
which would give him some real compensation, if 
he stayed down in Mexico and attempted to carry 
on the salvage operation. 

Q. This money you had put into the mine was 
a risk venture, wasn’t it? 

A. Oh, of course. All mining ventures in that 
stage are risk ventures. There is no doubt about it. 

Q. It is the type of investment which pays a 
high return if it is successful ? 

A. It is not an investment, sir. It is not an 
investment at all. You are just gambling your 
money. 

Q. Do you gamble your money without any ex- 
pectation of return ? 

A. No. IJ expected after what we had heard 
about this property it was worth paying the costs 
of an examination. After the [80] examination had 
been made by our representatives, I thought it was 
worth the additional gamble of $10,000.00 to pay 
the first installment on the mining option and thirty 
or forty or fifty thousand dollars more to get it 
into operation, so that we could ship some of this 
high-grade ore. 

Q. But it had to be gotten into operation first? 
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A. Oh, of course, somebody had to do it, and 
there didn’t seem to be anybody around willing to 
risk his money to that extent, except Mr. Jones and 
myself and Mr. Harris, who was willing to risk a 
few thousand dollars. 

Mr. Oehmann: I believe that is all. 


Redirect Examination 
By Mr. Oppenheimer: 


@. Mr. Oehmann spoke to you about Exhibit 75, 
dated December 27, 1948. I call your attention to 
Hixhibit 74, a telegram under date of November 15, 
1948, and ask you whether or not 

A. I will get it. Maybe this is against the 
Court’s procedure. I am sorry. I will keep my 
place on the witness chair. 

Mr. Oppenheimer: You can charge that to me, 
your Honor. 

A. Yes. This does refresh my recollection, that 
in the middle of December when Jones and J—or, 
rather, the middle of November, 1948, when Jones 
and I had jointly decided that this thing should be 
wound up, that our efforts to sell the mill in place 
and sell the mining claims themselves would be 
fruitless [81] and that it would not justify our con- 
tinuing to keep the equipment—to keep a crew at 
the mine and keep the claims there in the expecta- 
tion that we might sell. We decided to dismantle 
the mill and have all parts trucked into Hermosillo, 
and suggested that he bring certain portions of the 
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equipment in first and advertise the quantities and 
sizes and so forth in the Hermosillo paper, and tele- 
graph offers to us in Portland for confirmation. 

That was before we attempted to make any agree- 
ment with him under which he would carry on the 
liquidation operations and participate in the pro- 
ceeds over and above the amount to come back to 
us. 

Q. One final question: These advances made by 
you and Mr. Jones, represented by notes or by open 
accounts, you expected those to be repaid to you 
like any other creditor of the corporation ? 

A. Yes. The whole plan of advances to the cor- 
poration was set up under the advice of Mr. Little, 
the Mexican counsel, who told us, when in discussion 
with him, after he had advised us to purchase the 
corporate structure of Mina del Refugio and carry 
on this operation under that corporate organiza- 
tion—when I suggested, well, 5,000 pesos or 
$1,000.00 seems adequate capital. Of course, it 
would take a great deal more money than that. Why 
not file amended articles of incorporation, with in- 
creased capital stock ?”’ 

He said, ‘“‘I advise you not to tamper with this 
corporate [82] structure in that way, because we 
are still uncertain of what might happen here in 
Mexico as to the use of these old corporate struc- 
tures when the courts come to interpret the recent 
statute which requires that such operations be fifty- 
one per cent owned at least by Mexican citizens. 
Leave this structure as it 1s and provide your 
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money to the corporation by loans to the corpora- 
tion. You will then be in the position of creditors 
and you won’t find yourselves in a situation here, 
after putting in a substantial investment in the 
situation, in the unfortunate position of a great 
many American mining and oil men in the “30s, 
when the Communists moved in and took over a 
great many mining operations just under the claim 
that they were organized as local labor authorities, 
and they just shoved the owners of the property 
out.”’ 

I happened to be one of those owners at that 
time. I had property in Chihuahua. The crew just 
walked in one morning and said to my superintend- 
ent, ‘‘You are out. We are going to run this prop- 
erty from now on,’’ under such-and-such a decree, 
I think of the local mayor or local city council or 
something of the sort. 

@. And you were out? 

A. Iwas out, and I left my equipment there and 
I never went back—never undertook another min- 
ing operation in Mexico until this came along. This 
looked good enough to justify the risk of such an 
operation. [83] 

Q. One other thing: I understood you to testify 
as to why you made these loans that you did not 
want the finders to participate in the cash vou and 
Jones had advanced. 

A. That is correct. Mr. Little advised us, when 
I suggested at that time that perhaps we could 
handle that by amending these articles of incor- 
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poration and providing for preferred stock, he said, 
‘No, that is not good business down here. You keep 
your investment in this venture in the form of 
loans to this corporation which you have vested 
with the ownership of these mining claims. You 
have really already contributed to its capital what 
is probably worth a good deal more than $40,000 
or $50,000, if your reports on these claims are true, 
so don’t risk any more money in that way. You get 
your money back. Keep yourselves in the position 
of aliens, as citizens of the United States, in the 
position of creditors, not of stockholders in a Mexi- 
can corporation for a large amount of money, be- 
cause I can’t advise you,”’ he said, ‘‘what will 
happen to you if we have another feverish period 
such as we had in the 730s down here.”’ 

Mr. Oppenheimer: I think that is all. 


Recross-Examination 
By Mr. Oehmann: 


Q. Then you recognized the $1,000 you paid in, 
or the 5,000 pesos, was inadequate capital, didn’t 
you, Mr. Higgins? [84] 

A. It was inadequate in the sense that it was 
not anything like as much money as this company 
would require to operate, and it was obvious that 
the company would have to raise money in some 
other way, by loans or otherwise. 

Q. Your first reaction was to issue more stock? 

A. To issue more stock, but when he explained 
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the dangers of such operation, under the then cur- 
rent situation under Mexican law, and advised us 
to put in the money by loans and notes, I accepted 
his advice and thought it was good advice. 

Q. He told you to keep your investment in the 
form of loans? 

A. He told us to keep the obligations or the 
money that we put up in the form of loans, yes; 
if you want to call it an investment, I invested in 
the notes of this corporation on the faith of the 
option which it then owned for the purchase of 
these valuable mining claims. We thought we would 
get our money back out of that. 

Q. Let me ask you this: You heard Mr. Jones’ 
testimony as to the agreement that ten per cent of 
the stock would go to Johnson, ten per cent to 
Kroder and the remaining eighty per cent would be 
divided between you and Mr. Jones? 

A. Mr. Jones, myself and Mr. Harris. 

Q. And Mr. Harris? A. Yes. 

Q. On the basis of the investment and contribu- 
tions you made towards the operating expenses, the 
purchase of equipment and [85] the operation of 
this mine? A. That is correct. 

Q. Through the years involved that is just what 
happened, is it not? Didn’t you make contributions 
in ratio to your capital stock holdings? 

A. No, not at all. Ultimately we were to get, as 
our share of the capital stock, such portion of the 
capital stock as represented the proportion of these 
loans that were made by Jones, Higgins and Harris. 
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Q. Yes. You did contribute just as much as did 
Mr. Jones? A. More. . 

Q. Substantially? 

A. More; not much more, but some more, if you 
want to be accurate. 

Q. In other words, you contributed about 
$168,000 and, he, about $155,000, in round numbers? 

A. I think those are the round figures. 

Q@. Your stock percentage was just about the 
same, wasn’t it, thirty-nine per cent? 

A. Well, no, I think there was some difference 
in our numbers of shares of stock. 

Q. All right. What was the difference? 

A. I don’t remember. I haven’t seen these files. 
IT can’t tell you what the difference was. 

Q. You recall all these other provisions of this 
agreement, don’t [86] you? 

A. No, I don’t. There are many of them that I 
do not recall at all. If you will refresh my memory 
as to what the proportion of stock was, I can tell 
you whether or not we carried out our arrangement. 

Q. Don’t you recall the agreement whereby you 
were to 

A. Do you want to develop I did not get as much 
stock as my proportion of the loans provided for? 
If you do, if that is the point, I could concede it 
on that basis, subject to check with the record. 

Mr. Oehmann: I move that be stricken, your 
Honor. 

Q. I invite your attention to Exhibit 59, Mr. 
Higgins, and to Paragraph 4: 
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‘‘It has been agreed by and between the parties 
hereto’’ 

A. What is the exhibit and what is the date 
of 1t? 

Q. Exhibit 59, dated March, 1945, entitled 
‘‘Agreement,’’ signed by Clayton R. Jones, John 
C. Higgins and the three Harrises. me Wes. 

Q. It was identified both by you and Mr. Jones. 
Read Paragraph 4. I will read that paragraph: 

‘‘It has been agreed by and between the 
parties hereto that ten per cent of the stock 
of the aforesaid corporation shall be issued to 
Arthur E. Johnson, or his assigns, ten per cent 
to Daniel D. Kroder, or his [87] assigns, and 
the remaining eighty per cent of the stock of 
said corporation shall be divided between Clay- 
ton R. Jones, John C. Higgins and the above- 
named members of the Harris family, in pro- 
portion to their respective contributions in cash 
and in equipment, at its reasonable value, and 
that such stock shall be so distributed when the 
total of such contributions, as finally made, has 
been determined.”’ 


A. Yes. That was not finally made and deter- 
mined until after 1948, as a matter of fact. 

Q@. As a matter of fact, you did carry out the 
spirit of this agreement in that each of you held 
substantially the same interest in this corporation 
from 1944 to 1948? 

A. JI don’t remember what the situation was dur- 
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ing that time except that in these Mexican cor- 
porations their stock frequently is ‘“‘bearer’’ stock. 
All the stock of this corporation originally, I think, 
and even after we came in, was issued as ‘‘bearer’’ 
stock. They had to hold stockholders’ meetings down 
in Mexico and, in order to qualify at all down there, 
since Jones and I did not go down to vote as stock- 
holders, I think we followed the practice of leaving 
‘‘hearer’’ certificates in the possession of Mr. Little, 
our attorney down there, and so we did not, until 
some later period, according to my recollection, at- 
tempt to make any distribution of the stock amongst 
ourselves, in the sense of taking physical possession 
of the ‘‘bearer’’ certificates. That is an offhand [88] 
recollection of the transaction, a transaction that 
has a great many details. 

Q. If I told you that according to the records 
that are here in evidence you held 2,256 shares and 
Mr. Jones held 2,156 shares, would that be about 
right? A. I held what? 

Q. 2,256. A. Yes. 

Q. And he held 2,156? 

A. Well, I would suppose that might represent 
the proportion of my advances to the Company and 
my notes, as compared with his, but I have no off- 
hand recollection. 

Q. It represents your stock ownership? 

A. Well, it was the agreement we should have 
stock in proportion to the advances we made. 

Mr. Oehmann: That is all. 
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Redirect Examination 
By Mr. Oppenheimer : 


Q. Isn’t it a fact you purchased a lot more 
machinery and equipment in addition 

The Court: That has all been covered, Mr. Op- 
penheimer. Are you through with him now? 

Mr. Oppenheimer: I am through, yes. 

The Court: I will sit longer if necessary. [89] 

Mr. Oppenheimer: We have one more witness 
whose testimony will be cumulative. I don’t know 
how the Court feels about it, if the Court wants 
to hear this by another witness that I can call. 

The Court: The Government has its case to put 
on. We will resume at 10:00 in the morning. 


(Thereupon an adjournment was taken until 
10:00 o’clock a.m., Wednesday, May 16, [90] 
1951.) 


Wednesday, May 16, 1951—10:00 o’Clock A.M. 


Mr. Oppenheimer: If the Court please, we were 
going to call one more short witness, Mr. Dennv 
Harris, but his testimony would be cumulative and 
we have decided not to take up the time of the 
Court on cumulative matters, so the plaintiff now 
rests. 

Mr. Oehmann: We move for judgment at this 
time, your Honor, on the ground that not only does 
the plaintiff’s proof fail to show that this was a 
debt which became worthless in 1948, but it affirma- 
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tively shows that these advances were in the nature 
of an investment, deductible if at all under the 
capital loss provisions of the statute. 

The Court: Decision will be reserved. 


Defendant’s Testimony 


CHARLES E. KIMBERLEY 
was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Oehmann: 


Q. State your full name, please? 

A. Charles E. Kimberley. 

Q. Are you attached to the Bureau of Internal 
Revenue? [91] 

A. As an Internal Revenue Agent, yes. 

Q. Herein Portland? A. Yes, sir. 

Q. How long have you been with the Bureau ? 

A. About twenty-eight years. 

Q. Did you participate in the investigation of 
this case? A. I did. 

®. To what extent? 

A. I made an examination of the returns for 
1946, 1947 and 1948 of W. J. Jones & Son, Ine. 

Q. You are familiar with the 1948 return which 
claimed a bad debt deduction of $184,555.21? 

A. Yes, sir. 

Q. And which reflected a total net operating 
loss of $138,379.48 ? 
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A. I don’t recall the exact amount of the net 
operating loss, but I believe there was a net operat- 
ing loss. 

Q. In your investigation and reports made in 
connection with the case, did you recommend the 
disallowance of the claim for bad debt deduction 
of $134,555.21 ? A. Yes. 

Q. Did you also make an adjustment which con- 
sisted of reducing the taxpayer’s taxable income 
for the accrued interest the taxpayer had reported ? 

A. Yes. The interest which had been accrued on 
the books of the taxpayer for 1946, after the notes 
were taken over, that is, [92] by W. J. Jones & 
Son, Inc.—after they had taken over these notes— 
amounted to about $2300 which they had included 
in income in the return for 1946. 

Q. Was there also accrued interest included in 
the return for 1947? 

A. Yes, about $7,300 for 1947. 

Q. How about 1948? 

A. And $7,300 for 1948 included in income for 
those years in the returns as filed. 

Q. In connection with your disallowance of the 
bad debt deduction, did you make an adjustment for 
those income items? 

A. Yes. Those interest income items which had 
been reported as income in the returns for each of 
those years were eliminated from the income in my 
report. 

Q. Asa result of the investigation and of these 
adjustments and other adjustments which are not 
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in issue here, if this bad debt deduction is dis- 
allowed what will be the result as to 1946? 

A. 1946 would show an overassessment of some 
$6,000, I believe, without that bad debt deduction 
and without those interest items. 

Q. What would be the result as to 1947? 

A. 1947 would show about a $1,800 refund or 
overassessment, rather, because of the interest ad- 
justment for that year. 

Q. In other words, if this bad debt deduction is 
disallowed, there will still be a refund of about 
$6,400 for 1946 and about $1,800 for 1947, based in 
part upon your deducting these income [93] items? 

A. Yes, that is correct. There were a few other 
minor adjustments, but those were the main ones, 
I believe. 

Mr. Oehmann: I think that is all. 


Cross-Examination 
By Mr. Oppenheimer: 


Q. Maybe you can tell me this: When did you 
propose the disallowance of this so-called bad debt? 

A. That adjustment was made in my report for 
the year 1948. The exact date of these reports I do 
not recall. 

@. But it was in 1948? 

A. It was in the 1948 report. 

@. And at that time you then suggested an ad- 
justment for the corporation by reason of the ac- 
erued interest on which it had paid tax on income by 
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(Testimony of Charles E. Kimberley.) 
virtue of these notes, for the years 1946, 1947 and 
1948? 

A. The 1946 and 1948 reports, I believe, are 
one report; they are dated the same. 

Q. That may be. In other words, until you made 
the recommendation to disallow this so-called bad 
debt that is in litigation here, W. J. Jones & Son, 
Inc., had reported this accrued interest on the notes 
that it had acquired from Clayton R. Jones, and 
the Government was agreeable to accepting that 
as income of W. J. Jones & Son, Inc.? [94] 

A. Well, that interest was included in the re- 
turns filed. 

Q. Yes. A. Yes. 

Q. In other words, you were trying to be con- 
sistent in rejecting the bad debt by being good to 
them, by giving them a refund on account of the 
accrued interest? 

Mr. Oehmann: I object to that as argumentative. 

The Court: Frame your question differently. 

Q. (By Mr. Oppenheimer): In other words, 
you could not reject the bad debt in 1948 and at the 
same time accept income from W. J. Jones & Son, 
Ine., on accrued interest on the notes in question? 

A. I consider the adjustment consistent with 
other adjustments made in the report. 

Mr. Oppenheimer: Just read the question, please. 

The Court: No, J understand it. 

Mr. Oppenheimer: You understand it? Well, 
that is all, then. 
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(Testimony of Charles E. Kimberley.) 

Q@. Was your recommendation based solely upon 
the books of W. J. Jones & Son, Inc., for the re- 
jection of this so-called bad debt? 

A. It was based on all available information that 
I was able to obtain in the case. 

Q. That is pretty nebulous. I understand you 
on your direct examination to say you examined 
the books of W. J. Jones & Son, Inc., and therefore 
recommended rejection of this particular item. I 
am now asking you whether or not that recom- 
mendation is [95] based solely upon an investigation 
of the books of W. J. Jones & Son, Ine.? 

A. I think there was other outside information 
that I had in addition to what I obtained from the 
books of W. J. Jones & Son. 

Q. You hesitated somewhat in your answer, be- 
cause I think you want to be fair about it. Do you 
have any independent recollection at this time of 
any information outside of the books of W. J. 
Jones & Son, Inc.? 

A. I think I got some information in connection 
with the Mina del Refugio, probably. 

Q. Your recollection is not very clear on that, 
is it? 

A. Iam quite certain I did get some information 
on Mina del Refugio. 

Q. Did you make any record of that information ? 

A. Yes, I think there is some mention in my 
report, my Revenue Agent’s Report. 

@. I mean other than your comments in your 
report. 
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(Testimony of Charles E. Kimberley.) 

A. Well, other than as stated in my report, I do 
not think there will be any record unless it would 
be in my working papers possibly, or somewhere. 
I put the essential information that I obtained in 
my report. 

The Court: Is the report in evidence? 

Mr. Oehmann: Not yet, your Honor. 

The Court: Are you going to put it in? 

Mr. Oehmann: I want to ask permission for him 
to refresh [96] his recollection from it. 

The Court: All right. 

Q. (By Mr. Oppenheimer): Did you find any- 
thing on the books of W. J. Jones & Son, Ine.,, 
the corporation, that would indicate that these notes 
were anything other than debts? 

A. JI inspected the notes at the time I was there. 

Mr. Oppenheimer: I don’t think you heard the 
question. 

(Question read.) 

A. No, I don’t believe there was anything in 
the books of W. J. Jones & Son that would indicate 
anything. 

Mr. Oppenheimer: I think that is all. 


Redirect Examination 


By Mr. Oehmann: 


(). Did you discuss the case with Mr. Higgins, 
who was here yesterday ? 

A. Yes. I talked to Mr. Higgins about the Mina 
del Refugio corporation. 
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(Testimony of Charles E. Kimberley.) 

Q. Did you talk to Mr. Smith, the secretary of 
the plaintiff corporation ? 

A. Yes, I talked to Mr. Smith. He was at the 
office of the company and I talked to him while I 
was there. 


Q. As a part of your investigation? 
A. Yes. 

Q. In connection with this case? [97] 
A. Yes. 

Q. 


Did you prepare the report, or do you have 
in your files the report which you prepared for 
1946 and 1948? 

A. Yes. I prepared a Revenue Agent’s report for 
1946 and 1948, dated January, 1950. 

Q. Would it refresh your recollection if you 
could read that report as to whom you talked to 
and what information you developed, other than 
from what was in the books? 

A. I have the report here. Yes, I could refer 
to it. 

Mr. Oehmann: Do you object to it? 

Mr. Oppenheimer: Is this an exhibit? 

Mr. Kinsey: Is that an exhibit, Mr. Oehmann? 

Mr. Oehmann: I ask that the witness be per- 
mitted to refresh his recollection from this report, 
in view of his statement on cross-examination, 
brought out by counsel, that this was hazy. 

The Court: There will be no difficulty about it. 
It will be granted. Besides, I want to see the report. 
I want it put in evidence. 

Q. (By Mr. Oehmann): Will you consult your 
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(Testimony of Charles E. Kimberley.) 
report and see whether you discussed this matter 
or whether you did anything but look at the books? 

A. Yes. J have some information in the report 
about the—the report contains an explanation on 
Page 8 stating the reasons that the $134,555.21 
deduction in 1948, the 1948 return, was not allowed 
in the report. On Page 8 there is an explanation as 
to [98] why the deduction was not allowed. 

Q. Do you remember that you talked to Mr. 
Smith and Mr. Higgins? 

A. I reeall talking to them. 

Mr. Oehmann: JI think that is all. I want to 
offer this report at this time. 

Mr. Oppenheimer: No further questions. 

Mr. Oehmann: Does your Honor want this re- 
port? 

The Court: Yes. 

Q. (By Mr. Oehmann): Do you have a copy 
there ? 

A. This is a manuscript report from the office. 
Have vou a copy of that, or do you want to use 
the manuscript? 

Mr. Oehmann: I will have the copy marked with 
the next exhibit number, if that is satisfactory. 

The Court: Yes. I would like to read it now. 


(Copy of Internal Revenue Agent’s Report, 
1948, produced by the witness, was thereupon 
marked Defendant’s Exhibit No. 80.) 


The Court: I believe that is all, Mr. Kimberley. 


(Witness excused.) 


170 Hugh H. Earle vs. 


Mr. Oehmann: The Government rests, your 
Honor. 
(Defendant’s testimony closed.) 


The Court: Do you want to put in any rebuttal? 

Mr. Oppenheimer: No, your Honor, there will 
be no rebuttal. [99] 

The Court: Have you seen this report which has 
just been admitted in evidence? 

Mr. Oppenheimer: No. We have never seen it, 
your Honor. 

The Court: It is addressed to the taxpayer, W. 
J. Jones & Son, Inc., 617 Board of Trade Building, 
Portland 4, Oregon, written from Seattle 1, Wash- 
ington. 

Mr. Oppenheimer: Then it must be in evidence. 

The Court: It starts out with ‘‘Gentlemen: I 
enclose a copy of the report of the examination of 
your income tax returns for the years 1946- 
1948’’—— 

Mr. Oppenheimer: I think part of this must be 
in evidence, your Honor. 

The Court: Suppose you check that. 

Mr. Oehmann: That includes, of course, the con- 
fidential part of the Agent’s report which is never 
sent to the taxpayer. It is the report from which 
he refreshed his recollection. 

The Court: Before you close your case, we had 
better recess and give you an opportunity to read 
it over and then see if you want to offer any 
rebuttal in respect to this exhibit. I would not feel 
right unless that came into the case. 


(Recess.) [100] 
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CHARLES E. KIMBERLEY 
having been previously duly sworn, resumed the 
stand and further testified as follows: 


Further Cross-Examination 
By Mr. Oppenheimer: 


@. Mr. Kimberley, what has been referred to as 
your report, Exhibit 80, has been offered in evi- 
dence. I have looked at it rather hurriedly. 

I will ask you to tell the Court whether or not 
you took into consideration in making up your 
report, the fact that there was assigned to the Mina 
del Refugio corporation mining rights which had 
been acquired in the name of D. E. Harris under 
the trust agreement, which is Exhibit 55, and which 
were finally assigned to the Mexican corporation, as 
indicated by Exhibit 56? 

A. I don’t believe I knew at the time about that. 

Mr. Oppenheimer: I think that is all. Thank 
you. 

(Witness excused.) 


The Court: Is there any rebuttal? 
Mr. Oppenheimer: No, your Honor, no rebuttal. 


(Oral argument of counsel.) [101] 


Reporter’s Certificate 


I, Ira G. Holcomb, an Official Reporter of the 
above-entitled Court, do hereby certify that on May 
15 and 16, 1951, I reported in shorthand the pro- 
ceedings had in the above-entitled matters, that I 


172 Hugh H. Earle vs. 


thereafter caused my said shorthand notes to be 
reduced to typewriting under my direction, and 
that the foregoing transcript, consisting of pages 
numbered 1 to 101, both inclusive, constitutes a 
full, true and accurate transcript of said proceed- 
ings so taken by me in shorthand on said dates, as 
aforesaid, and of the whole thereof. 


Dated this 29th day of May, 1951. 


/s/ IRA G. HOLCOMB, 
Official Reporter. 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 6 


Form 843 
Treasury Department 
Internal Revenue Service 


Claim 


To Be Filed With the Collector Where Assessment 
Was Made or T'ax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 

[] Refund of Taxes Illegally, Erroneously, or 
Excessively Collected. 

[] Refund of Amount Paid for Stamps Unused, 
or Used in Error or Excess. 

[] Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


Collector’s Stamp (Date received): Blank. 
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State of Oregon, 
County of Multnomah—vxs. 

Name of taxpayer or purchaser of stamps: W. J. 
Jones & Son, Ine. 

Business address: 817 Board of ‘Trade Bldg., 
Portland, Oregon. 

es OTése ao, .. aan re 


Lhe deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 

1. District in which return (if any) was filed: 
Oregon. . 

2. Period (if for tax reported on annual basis, 
prepare separate form for each taxable year) from 
January 1, 1946, to December 31, 1946. 

3. Character of assessment or tax: Income taxes. 

4. Amount of assessment, $12,190.32; dates of 
payment 1947. 

3. Date stamps were purchased from the Gov- 
[CCl i a 

6. Amount to be refunded: $12,190.32. 

7. Amount to be abated (not applicable to in- 
Peiiemetid. OF Cotate TAMES) i ...se65) . 2 Qa. . oe. . 

8. The time within which this claim may be 
legally filed expires, under Section 322 of LR.C. 
on March 15, 19952. 


174 Hugh H. Earle vs. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 


1. Oregon excise tax of $1,021.66 plus interest 
of $71.52, a total of $1,093.18, representing excise 
tax on 1946 income, was paid in 1948, and under 
the accrual method of accounting is deductible from 
1946 income for Federal Income tax. 

2. There is a net operating loss deduction at- 
tributable to the carry-back of a net operating loss 
sustained in 1948 that totally absorbs 1946 income 
thereby reducing it to zero. (See attached.) 

/s/ W. J. JONES & SON, INC., 
BY ..0s.5c cd eee ce 

Subseribed and sworn to before me this .... day 

of November, 1949. 


(Signature of officer 
administering oath.) 


W. J. Jones & Son, Ine. 
Portland, Oregon 


Claim for Refund Calendar Year 1946 
Net operating loss shown on 1948 Corpo- 
ration Income tax returnees $138,379.48 


Less: Contributions deducted on return 
not allowable under limitation of 


See; 23'(q). Lek © meee reese 446.00 
Net operating loss shown on return, as 
SOUISUCO, <cccisss:ssiseeeeet eee $137,933.48 
Less: oe required by See. 
eed). 1. Ry Cece es — 


Statutory net operating loss for 1948 .... $137,933.48 


W.J. Jones & Son, Inc. 


Carry-back of 1948 net operating loss to 1946.......... 


Reduction under Sce. 122(¢) I. R. C. 
Net income for 1946 disclosed by 
(CUCU, cee $37,811.93 
Less: Additional Oregon Excise Tax 
for year 1946, paid in 1948, de- 
duetible in 1946 under accrual 
method of accounting .................... 1,093.18 


Net income adjusted ...................... $36,718.75 
Less: Normal tax in- 

come shown by re- 

OCG ee $37,811.93 
Less: Additional Ore- 

gon Excise Tax 


(Qc) ee 1,093.18 36,718.75 


Excess of net income adjusted over 
normal tax net income ................ 


Net operating loss deduction 

applicable to 1946 ... 
Less: 1946 net income adjusted....$36,718.75 
Plus: Contributions not deduetible 

under the limitation of See. 23 

(q) I. R. C., after net operating 

loss deduction .................:...00c0000+ 1,135.00 


Net operating loss carry-back to 1947_.........-....-....-- 


Net income shown on return ..........2.2-..00-- $37,811.93 
Less: Technical adjustment for addi- 
tional 1946 Oregon Excise Tax........ 1,093.18 


Net income shown on return, as adjusted $36,718.75 


Net operating loss deduction ..............-.---- 137,933.48 
Net income adjusted ......2...2.......seeceeeeeeee — 


Pax lability shown on return .............----- $12,190.32 
ax liability, as adjusted .................-----.- — 


Be eSCSSIMCMIL ..-.--2<-.--+--------a--oecee--en-eennnennes $12,190.32 
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$137,933.48 


$137,933.48 


37,853.75 
$100,079.73 
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PLAINTIFF’S PRE-TRIAL EXHIBIT No. 7 


Form 843 
Treasury Department 
Internal Revenue Service 


Claim 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 

[|] Refund of Taxes Illegally, Erroneously, or 
Excessively Collected. 

[] Refund of Amount Paid for Stamps Unused, 
or Used in Error or Excess. 

{} Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


Collector’s Stamp (Date received): Blank. 


State of Oregon, 
County of Multnomah—ss. 


Name of taxpayer or purchaser of stamps: W. J. 


Jones & Son, Ine. 
Business address: 817 Board of Trade Bldg., 


Portland, Oregon. 

Residence: ... mo...) ee 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 

1. District in which return (if any) was filed: 
Oregon. 


W.J.Jones & Son, Ine. a 


2. Period (if for tax reported on annual basis, 
prepare separate form for each taxable year) from 
January 1, 1947, to December 31, 1947. 


3. Character of assessment or tax: Income taxes. 


4. Amount of assessment, $154,791.75; dates of 
payment 1948. 


d). Date stamps were purchased from the Gov- 
OCTET ES: Ie a a 


6. Amount to be refunded: $38,030.29. 


7. Amount to be abated (not applicable to in- 
ommemonit, OF EStale LAXCS): wu. ups... 22 cea s sneee 


8. The time within which this claim may be 
legally filed expires, under Section 322 of I.R.C. 
on March 15, 1950. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 

1. There is a net operating loss deduction in 
1947, attributable to the carry-back of a net operat- 
ing loss sustained in 1948 to 1946, and the carry- 
forward from 1946 of the amount of the net 
operating loss deduction not absorbed by 1946 net 
income to 1947. (See attached.) 

/s/ J. W. JONES & SON, INC., 
IY . opel re rare 


Subscribed and sworn to before me this .... day 
of November, 1949. 


(Signature of officer 
administering oath.) 
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W. J. Jones & Son, Inc. 
Portland, Oregon 


Claim tor Refund Calendar Year 1947 
Net operating loss shown on 1948 Cor- 
poration Income tax return ................ $138,379.48 


Less: Contributions deducted on re- 
turn not allowable under limita- 
tions of Sec. 23(q) Toe wee 446.00 


Net operating loss shown on return, as 
ad JUStCE 2.0020 ee $173,933.48 
Less: Adjustments required by Sec. 
122(d) Lei. Coe ee eee — 


Statutory net operating loss for 1948...... $137,933.48 
Carry-back of 1948 net operating loss of 1946 ............ $137,933.48 
Less: 1946 net income adjusted .............--------eeeeeee-e" 37,853.75 


Net operating loss deduction available to carry-back 
tO: D947 .....-..-.-ccaszgllll UM. s e $100,079.73 
Reduction under Sec. 122(d) I. R. C.: 
Net income for 1947 disclosed by 
PAVE een mee $407,346.72 
Adjustments under See. 122(d) 
loka 


Net income adjuste@ 2... $407,346.72 
Less: Normal tax net income........... 407,346.72 


Excess of net income adjusted over nor- 
mal tax Net WNCOnme eee. - ee eee eee — 


Net operating loss deduction applicable to 1947 a $100,079.73 


Normal tax net income shown by return ......-...--.------- $407,346.72 

Less: Net operating loss deduction ..............-...---:+--++- 100,079.73 
Normal tax net income adjusted —__............. $307,266.99 
Normal tax, as adjusted ......5223:.........-. $ 73,744.08 
Surtax, as adjusted .......20 eee 43,017.38 
Tax liability as adjusted 224... $116,761.46 
Tax lability shown on return... 154,791.75 


Deerease  -.......-22beo. ee cnccc aces eee $ 38,030.29 


W.J. Jones & Son, Inc. 179 


PLAINTIFE’S PRE-TRIAL EXHIBIT No. 8 


Form 8438 
Treasury Department 
Internal Revenue Service 


Claim 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 

[] Refund of Taxes [legally, Erroneously, or 
Excessively Collected. 

[.] Refund of Amount. Paid for Stamps Unused, 
or Used in Error or Excess. 

[] Abatement of Tax Assessed (not applicable to 
estate, gift, or income taxes). 


Collector’s Stamp (Date received) : Blank. 


State of Oregon, 
County of Multnomah—ss. 


Name of taxpayer or purchaser of stamps: W. J. 
Jones & Son, Inc. 

Business address: 817 Board of Trade Bldg., 
Portland, Oregon. 

L288) Ck a ee 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 
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1. District in which return (if any) was filed: 
Oregon. 
2. Period (if for tax reported on annual basis, 


prepare separate form for each taxable year) from 
January 1, 1944, to December 31, 1944. 


3. Character of assessment or tax: Excess Prof- 
its Tax. 


4. Amount of assessment, $49,871.47; dates of 
payment 1945. 


5. Date stamps were purchased from the Gov- 
ernment: 28... - See ae 


6. Amount to be refunded: $30,865.50. 
7. Amount to be abated (not applicable to in- 


8. The time within which this claim may be 
legally filed expires, under Section 322(b) of I.R.C. 
on March 15, 1952. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 


The taxpayer reported on its Corporation Income 
Tax return for the year 1946, a net income of $37,- 
811.93. The net income for the year 1946, was 
totally absorbed by a net operating loss deduction 
resulting from a net operating loss sustained for 
the year 1948. The 1946 net income as adjusted for 
the net operating loss deduction is zero and the 
taxpayer has available an unused excess profits 
eredit of $36,100.00 as computed by use of the in- 
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come credit method (per RAR for 1944, dated Jan- 
uary 22, 1948), which may be carried back from 
1946 to 1944, under provision of Section 122 of the 
Revenue Act of 1945. The application of the un- 
used excess profits credit adjustment against the 
1944 excess profits net income results in the reduc- 
tion of income subject to excess profits tax and the 
overpayment of excess profits tax for 1944, in the 
amount of $30,865.50. (See attached.) 


/s/ W. J. JONES & SON, INC., 


Subseribed and sworn to before me this .... day 
of November, 1949. 


(Signature of officer 
administering oath.) 


W. J. Jones & Son, Inc. 
Portland, Oregon 


Claim for Refund Calendar Year 1944 
Computation of tax—1944 


Declared value excess profits tax: 
Computation as shown by RAR: 
Net income for declared value excess 
pronts tax computation ....-.......----- $ 89,106.26 
Less: 10% of $750,000.00 value of 
CAM SOS ne 75,000.00 


Net income subject to declared value 

OMGSSS JOINS Webs alee eee anneee $ 14,106.26 
Declared value excess profits tax ........ $ 931.01 
Computation as adjusted—no change 931.01 


OSES ee 
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Computation of tax—1944 (continued) 


Income tax: 
Computation as shown by RAR: 


Net income for declared value excess 
profitstax 23 ee ee $ 89,106.26 
Add: Net long-term capital gain ........ 309.62 


$ 89,415.88 
Less: Declared value excess profits 


tax 8m... Se 931.01 
Net income) ........: eee eee ee $ 88,484.87 
Less: Net long-term 
capital oan $ 309.62 
Income subject to ex- 
cess profits tax ........ 42,075.25 42,384.87 
Balance subject to normal and surtax..$ 46,100.00 
Normal aX. ..2.:.:.<s.s-cérccesececeseedseees-22-22 seas $ 10,791.00 
SULTAN ..c.c:..ntsn ee 7,142.00 
Partial tax _... 33. eee $ 17,933.00 
25% of net long-term capital gain -......2..2.-2..eseeeeeeees 77.41 
Tax liability shown by RAR. ................:..2......-.... aa $ 18,010.41 
Computation as adjusted: 
Net income ................ $ 88,484.87 
Less: Net long-term 
Capital Sain... $ 309.62 
Income subject to excess 
prohts tax =... 5,975.25 6,284.87 
Balance subject to normal and surtax..$ 82,200.00 
Normal tax (24% )2..... ee $ 19,728.00 
Surtax (16%)... ee 13,152.00 
Partial tax «.:..........c ae $ 32,880.00 
20% of net long-term capital’ gain... ee 77.41 
Pax lability as adjusted 2 $ 32,957.41 


Deficiency in normal and surtax by reason of un- 
used excess profits credit carry-back from 1946....$ 14,947.00 


W.J.Jones & Son, Inc. 183 


Excess Profits Tax : 
Computation as shown by RAR: 
Exeess profits net income ............00...... $ 88,175.25 
Less: Specific exemption....$10,000.00 
Excess profits -eredit........ 36,100.00 


Unused excess profits 
eredit adjustment ...... — 46,100.00 


Adjusted excess profits 
MEL INCOME ..2...-:-20<--<--- $42,075.25 


95% of adjusted excess profits net income ............ $39,971.49 
IDLERS TSG, (6: Cie |e 3,997.15 


Maceelicibility shown DY RATE -npeccca----ecsecseacas---aeanee- $35,974.34 


Computation as adjusted : 
Excess profits net income .....................- $ 88,175.25 
Less: Specific exemption....$10,000.00 
Exeess profits credits.......... 36,100.00 


Unused excess profits 
credit adjustment (carry- 
back from 1946) ............ 36,100.00  §2,200.00 


Adjusted excess profits net income........ $ 5,975.25 
95% of adjusted excess profits net income ...............- $ 5,676.49 
Ligeite SRG) (eek C1ge6 i) gue ee 567.65 


Wimmer MMM AS) AC USUC() co: cc22-..--...00-------os-cesecesecctccsees: $ 5,108.84 


Overassessment claimed by reason of unused excess 
profits credit carry-back from 1946 ................----------- $30,865.50 


Unused Excess Profits Credit 


1946 Normal tax net income disclosed by return ...... $37,811.93 


Less: Net operating loss deduction resulting 
from a net operating loss carry-back from 
S45 (See schedule SUPT) ...---c-.-----<csceesce-eec- $37,811.93 


Normal tax net income as adjusted ......_..........-.. _- 
Excess profits credit determined by the income 


eredit method (as accepted by RAR dated 
January 22, 1948, for the years 1944-1945) ....$36,100.00 


Exeess profits net income—1946 ..................-..--- — 


Unused excess profits credit—carry-back of 1944......$36,100.00 


184 Hugh H. Earle vs. 


1944 Net income, 1944, as disclosed by RAR .............. $88,484.87 
Less: Excess of net long-term capital gain ........ 309.62 


$88,175.25 
Less: Income subject to excess profits tax as 


adjusted .........: eee ee 5,975.25 
Balance subject to narmal and surtax, as 

PYG Bolo) h216 eee MONE EE $82,200.00 
Excess profits net income, 1944, as disclosed 

by RAR. ....._ eee $88,175.25 
Less: Specific exemption .................. $10,000.00 


Excess profits credit, per RAR.... 36,100.00 
Unused excess profits credit 
(1946 ecarry-baek) -.......-...-.---... 36,100.00 82,200.00 


Adjusted excess profits net income as adjusted ........ $ 5,975.25 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 9 


Form 1205 

Treasury Department 

Internal Revenue Service 

Seattle 1, Washington 
Office of 
Internal Revenue Agent in Charge 
Seattle Division 

March 10, 1950. 

W. J. Jones & Son, Inc., 
817 Board of Trade Building, 
Portland 4, Oregon. 


Gentlemen: 

I enclose a copy of the report of the examination 
of your income tax returns for the years 1946, 1948, 
in connection with your claim for a refund of 
$12,190.32. After consideration by this office, the 
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following adjustment of your tax liability appears 
to be warranted, for the reasons stated in the re- 
port: 
Years: 1946, 1948. (See attached report for 
details. ) 


If You Agree to this adjustment, the enclosed 
form of acceptance should be executed and for- 
warded to this office promptly, in order that a 
certificate of overasessment may be issued without 
unnecessary delay. 

If You Do Not Agree to the proposed adjust- 
ment, you may file a protest, executed in triplicate 
under oath, with this office within 30 days from the 
date of this letter, stating the grounds for your 
exceptions. Any protest so filed will have careful 
consideration, and, if you so request, an opportu- 
nity for a hearing in this office will be granted you. 
This office will be pleased to answer any questions 
which may occur to you in your examination of the 
enclosed report. 

Should you fail to file with this office within the 
30-day period mentioned either an acceptance of the 
adjustment on the enclosed form or a written pro- 
test, a recommendation will be made to the Com- 
missioner of Internal Revenue that a certificate of 
overassessment be issued in the amount stated above. 

Your prompt acknowledgment of the receipt of 
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this letter and related papers upon the enclosed 
form will be much appreciated. 


Respectfully, 


/s/ A. R. STOCKTON, 
Internal Revenue Agent 
in Charge. 
Enclosures: 


Report of examination. 
Form of acceptance. 
Form of acknowledgment. 


AGE :ebp 


Form 1292 
Treasury Department 
Internal Revenue Service 


Instructions as to the Preparation of Protests 
Against Findings of Revenue Agent’s Reports 


The protest and any additional statement of facts 
must be submitted to this office, executed in tripli- 
cate under the oath of the taxpayer (in the case of 
a corporation, the oath of a duly constituted officer) 
and contain the following information: 

(a) The name and address of the taxpayer (in 
the case of an individual the residence, and in the 
case of a corporation, the principal office or place 
of business) ; 

(b) In the case of a corporation, the name of 
the State of imcorporation ; 

(c) The designation by date and symbol of the 
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letter advising of the proposed adjustments in tax 
liability with respect to which the protest is made; 

(d) The designation of the year or years in- 
volved and a statement of the amount of tax in 
dispute for each year; 

(e) An itemized schedule of the findings to 
which the taxpayer takes exception ; 

(f) A statement of the grounds upon which the 
taxpayer relies in connection with each exception; 
(See quotation on reverse side from Conference 
and Practice Requirements, Bureau of Internal 
Revenue, revised February, 1942) ; 

(g) In case the taxpayer desires a hearing, a 
statement to that effect; 

(h) In case the protest is prepared or filed by 
an attorney or agent, it shall have thereon a state- 
ment signed by such attorney or agent showing 
whether or not he prepared it and whether or not 
the attorney or agent knows of his own knowledge 
that the facts therein are true; and 

(1) In case the taxpayer is represented by an 
attorney or agent it is essential that such represent- 
ative be admitted to practice before the United 
States Treasury Department and be provided with 
a power of attorney, signed by the taxpayer, au- 
thorizing him to act for the taxpayer. Powers of 
attorney must be furnished in duplicate with one 
additional copy for each taxable year in excess of 
one. 

(j) Attention of representatives is called to the 
necessity of filing with this office a ‘Statement 
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Relative to Hees’’ as required by Section 2(y) 
Treasury Department Circular No. 230, revised. 


Conference and Practice Requirements 
Bureau of Internal Revenue 
Revised February, 1942 


Evidence Required to Substantiate Facts Alleged 
in Conferences 


No reduction in taxes proposed nor increases in 
allowance of claims shall be made unless the evi- 
dence upon which such action is taken is submitted 
in writing and in verified form. All evidence ex- 
cept that of a supplementary or incidental char- 
acter shall be submitted over the sworn signature 
of the taxpayer. 

The sworn statement of facts must be submitted 
at least 5 days before the conference date except as 
hereinafter provided, and must meet all the issues 
raised by the Bureau which the taxpayer desires to 
contest. If the sworn statement of facts is not sub- 
mitted at least 5 days before the conference, then 
it must be accompanied by a sworn statement 
setting out specifically the reasons for not having 
complied with the 5-day rule. Nothing herein shall 
preclude the taxpayer from submitting additional 
or supporting evidence within a reasonable time 
after the conference. 
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Preliminary Statement 


The overassessment was principally caused by the allowance 
of a net operating loss deduction. 

Findings were explained to Harold F. Smith, Secretary. 
Agreement was not secured. 

‘Consideration has been given in this report to a claim for 
refund filed Nov. 4, 1949, in amount of $12,190.32, for the year 
19-46. This elaim has been allowed in part as explained in the 
body of this report. 


Table of Contents 


Schedule 1 Adjustments to Net Income 1946 
Schedule 2 Computation of Tax 
Schedule 3 Computation of Unused Excess Profits Credit 
Schedule 4 Adjustments to Net Income 1948 
Exhibit A Balance Sheets 
Exhibit B Analysis of Surplus 1946 
Exhibit C Analysis of Surplus 1948 
Exhibit D Reconciliation of Income 1946 
Exhibit E Reconciliation of Income 1948 
Exhibit F Adjustment of Fixed Assets 
Exhibit G Reserve for Depreciation 
Schedule No. 1 
Year ended: 12/31/46 
Adjustments to Net Income 

Net income as disclosed by return -....000..2.....-:cccceeseeeeees $37,811.93 
2S) SOURCE ees oc cee 24,852.31 
Net adjustment as computed below ............-.-.---:.-----s0020+ 12,595.62 
Unallowable deductions and additional income: 
MMIC DRCCLALION _...<:.iec.csccs.-2c--.--ce0-0--00e-ne0--e- $ 24.49 

OG) eee eet, i. - 24.49 
Nontaxable income and additional deductions: 
GapmelltG Oregon excise ............-..----..----------0-- 1,021.66 
(cymes operty tax refund .............--.--.--.-.--- 119.70 
Wm cerued MLCTCSt . 2... --c.----co---n2--e-cseeeee 2,300.22 
(e) Operating loss deduction ..............-...------ 9,542.53 

ETE oe sn enon ec cce eckc cenedse ces 12,984.11 


De PENCMEISLIMETIL AS) ADOVE .-...---2.-sensesss.ccsecssstesecesssstcnstsneee 12,959.62 
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Schedule No. 1-A—(Continued) 
Year: 1946 
Explanation of Items 

(a) $24.49—A book error, over depreciating stevedoring equip- 
ment by this amount in 1946, was corrected on the books in 1947. 
The item was not reported as income in the 1947 return. 

(b) $1,021.66—1946 Oregon Excise tax paid in 1948 is allowed 
as an accrual. The item was not previously deducted. 

(c) $119.70—To reverse an adjustment made on the return 
increasing book income by this amount—See Exhibit ‘‘D”’ 
herein. The refund was credited to book P & L, and should not 
again have been added. 

(d) $2,300.22—This item represents interest accrued as re- 
ceivable from Mina Del Refugio, S. A., a Mexican corporation. 
It is eliminated from income for reason as explained in Schedule 
4-A (f) herein. 

(e) Operating net loss for 1948, as per Schedule No. 4 
H@PEIN  .2c..<eccsc+e-0escccarsceee ee eee $9,542.53 
Net operating loss deduction for 1946 ......02.2....... 9,542.53 


Schedule No. 2 
Year: 12/31/46 
Computation of Tax 
Normal Tax Computation 


Wet income, Schedule 1.22) $24,852.31 
Normal-faw net ai@Ome 2... 2. esece scene cee. chss kc. 24,852.31 
Normal tax. If normal-tax net income is: 
Not over $5,000: tax at 15% ....2.0....... 750.00 
Over $5,000 but not over $20,000 ; 
$750 plus 17% of excess over $5,000 ........-..---------+-- 2,590.00 
Over $20,000 but not over $25,000; 
$3,300 plus 19% of excess over $20,000 .................- 921.94 


Surtax Computation 
Surtax. If surtax net income is: 


Not over $25,000; tax at 6% ..........-.220. ee 1,491.14 
Income tax liability 2:22:22. 46 5,713.08* 
Balance: 2.0222 ea ee 5}713708 
Income tax aSSESSE0  -2.2:-.ies-.-c:5.2-cccereges-cte 12,190.32 
Overassesment in income tax .......---.-..-......2:2 eee 6,477.24 


*Note: The alternative tax method results in exactly the same 
amount of tax in this case. 
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Schedule No. 3 
Year ended: 12/31/46 


Computation of Unused Exeess Profits Credit 
Normal tax net income, before net operating 


[tsa (OC GIO $ 34,394.84 
Less: Net long-term capital gain 1946 .......... ( 1,250.00) 
Excess profits net income, before net oper- 

eee ESS CROC Cie 33,144.84 
Net operating loss deduction from 

Seed wie INGy $ 9,542.53 


Adjustment under Sec. 711(a) (1) (J)I-R.C.: 
Add: Net long-term capital gain 1946...... (1,250.00) 


Net operating loss deduction for excess 


jROLIS: WEES OUIGU D5 8,292.53 
Excess profits net income (same as Sch. No. 1) «WW... 24,852.31 


Excess profits eredit 1946 :— 
Corrected net aggregate base period net income per Sched- 
ule 5 of 1941 report dated 7/31/43 (same applies for 


EEO) concn een $124,758.37 
Less: Base period net income for 1936, the smallest of the 
(OP [BGIENOS | eherecoees gece ( 7,702.08) 
Mietanmou the Other 3 YEAS ......-......--.-....css-sevecseanoeseascceecas 117,056.29 
ELTA DO SYD ccc ee 39,018.76 
75% of $39,018.76—=1936 base period net income 
under provisions Sec. 718(e) I. R. C. ............------ 29,264.07 
Add: Other 3 base period years, as above .............- 117,056.29 
MOTD ee a 146,320.36 
Average base period net income—l, ~.........-...-c-:cssseceeeeeees 36,580.09 
Excess Profits Credit 1946: 
eG TOU QOL 2 ..-..--....-.----o---ne-neecseeeenencotececeroensenoes 34,751.09 
Mrccess) Politic Net INCOME, AS ADOVE ...........----.---.seee---e-eee-+s 24,852.31 


Unused excess profits credit 1946 .......2......-.-esceseeeces 9,898.78 
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Schedule No. 4 
Year ended: 12/31/48 


Adjustments to Net Income 


Net loss as disclosed by returm .............220.-cc.-csscesesesececeeeanee $ (138,379.48) 
Asrcorrected,, 1OSS ......2.:cccesccccoceseeesccesecsoseeettbenceccesee- ( 9,542.53) 
Net adjustment as computed below .......0........--.2:cesseeeeeeeeee 128,836.95 
Unallowable deductions and additional income: 
(ayeveacht depreciation 2-2...) $ 215.64 
(beach exenscge soe oe 997.46 
(c) Deduction as bad debt ........................-- 134,555.21 
(d) Contributions deducted 0.0.2... 446.00 
Total ian 2 ee $136,214.31 
Nontaxable income and additional deductions: 
(e) Interest on 1946 Oregon Ine. tax........ (1.52 
(f) Acerued interest 22.0.2... eee seeeee 7,305.84 
1130):-2) ORO Te ccceccene 7,377.36 
Wet adjustment aS above .....-.ccccccccseececeeecccneyeese<ss 128,836.95 
Schedule No. 4-A 
Year: 1948 
Explanation of Items 
(a) Yacht depreciation written off in 1948 on books ............ $1,293.84 
Allowed 14 as per conference settlement prior vear...... 431.28 
Eis nM 646.92 
Differene@e: <25..265..-022.0cste kos o senor 215.64 
(b) Yaeht expenses per books .....-.-.2...20..0:2...0---:--. 5,984.77 
Allowed 14 as per conference settlement prior yeav...... 1,994.92 
Claimed 1.2.2.4... cic ceeeeci ee teed eek 2,992.38 
Difference ooscsccccccces eee et ios cess cte ste 997.46 


(c) From time to time over the period Nov. 1944 to Dee. 1946, 
Clayton R. Jones, who with his immediate family owns the capital 
stock of W. J. Jones & Son, Inc., advanced money to Mina Del 
Refugio, S. A., a Mexican corporation, and took notes, each note pay- 
able to Clayton R. Jones, 2 years from date, interest 6%. These notes, 
of which there are about 32 in number, were endorsed by Clayton R. 
Jones to W. J. Jones & Son, Inec., without recourse, and Clayton R. 
Jones’ account was eredited $121,763.74, the face value of the notes, 
plus $4,654.57 for accrued interest. This occurred in the latter part of 
1946, one transfer on Aug. 31, 1946 and one Dee. 31, 1946. Jones & 
Son, Inc. accrued and reported interest income from these notes as 
follows: 

1946—$2,300.22; 1947—$7,305.84; 1948—$7,305.84. This made a 
total due from Mina Del Refugio of $143,330.21, on which no pay- 
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ment had been received. The Directors, at a mecting on Dee. 27, 1948, 
voted to abandon all real property and mining claims, and made 
arrangements to dispose of the mining equipment and supplies. It 
was estimated that there would be recovered on the above notes and 
interest, the sum of about $8,775.00, and the taxpayer wrote off the 
balance, or $134,555.21 as a worthless debt in 1948. 


(c) Mina Del Refugio, S. A., has an authorized capital of 5000 
shares, par value one peso each, or about 20c. This authorized capital 
was all issued for the sum of $1,000.00. Clayton R. Jones acquired 
and paid cash for 2,156 shares on this basis. This $1,000.00 of capital 
was wholly inadequate to conduct the gold mining operation, and the 
remainder of the capital, for which notes were taken, was in reality 
risk investment having the incidents of stock. In Talbot Mills v. 
Commissioner, 326 U.S. 521, the Supreme Court said: 

‘There is no one characteristic * * * which can be said to 
be decisive in the determination of whether the obligations 
are risk investments in the corporations or debts. So called 
stock certificates may be authorized by corporations which 
are really debts and promises to pay mav be executed which 
have incidents of stock. * * *”’ 


It is held that the advances were contributions to the risk capital 
of this corporation, the nature of whose business is always hazardous, 
and that any ensuing worthlessness would not constitute a bad debt 
as claimed, but would have the status of a capital loss for income tax 
purposes. In this case, actual final liquidation had not been completed 
at Dec. 31, 1948, and there was not a closed transaction, or an allow- 
able capital loss in that year. 

(d) $446.00 Contributions deducted on the return filed are not 
allowable because there was a net loss for 1948, and contributions 
may not exceed 5% of net income otherwise determined. 

(e) $71.52—Interest paid in 1948 on 1946 Oregon Excise Tax is an 
allowable deduction in the year paid. The deduction was not claimed 
in 1948. 

(f) $7,305.84—This item represents interest accrued as receivable 
from Mina Del Refugio, S. A., a Mexican corporation. See explanation 
under (c) above. It is there held that the investment has the incidents 
of capital investment in this corporation, and income therefrom would 
constitute dividends, of which none have been declared or paid. 
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EXHIBIT A-1 
Years: 1946, 1947, 1948 


Explanation of Items 
(a) and (ce) To reclassify these items and sect up in separate 
accounts. 


(b) Acerued interest receivable on books is adjusted as explained 
in Schedule 4-A (f). 


(d) To reclassify this item, as property of C. R. Jones. 

(e) Fixed assets are adjusted as explained in Exhibit F. 

({) Taxes capitalized in prior report, on property purchased. 

(g) (h) Items charged off on books, but capitalized prior report. 

(1) To accrue 1946 Oregon Excise tax. 

(j) To climinate prepaid property tax. 

(k) Reserve for depreciation is adjusted as explained in Exhibit G. 

(1) To set up liability resulting from 1944 and 1945 renegotiation; 
paid in 1947. 


(m) Estimated amount to be recovered from Mina Del Refugio, 
S. A. on investment in that corporation. This is but an estimate and 
has been eliminated, to be replaced by actual amounts as and when 
forthcoming. 


EXHIBIT B 
Year ended: 12/31/46 


Analysis of Surplus and Reconciliation of Amended Surplus 
With Amended Taxable Net Income 


Item Per Books Amended 
Surplus beginning 
of period ................ 347,711.92 358,144.02 
Add: 


Income per books 
and corrected tax- 
able net income .... 30,497.84 24,852.31 
Nontaxable income 
for period: 
Net operating loss 
* deduction .............. 378,209.76 9,542.53 392,538.86 


Deduct 
Dividend (dates) : 
1/31/46 cash .............. 7,500.00 7,500.00 


Income taxes 1945 
Tt 105,854.91 (1) 75,152.31 (1) 
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Item Per Books Amended 
Unallowable 
deductions: 
Life insurance ............ $1,175.73 
Political contributions 300.00 
Club memberships...... 1,029.40 
24 of yacht expense.... 1,517.30 


Other charges to sur- 
plus during period: 
1942 & 1943 Fed. Inc. 
tax deficiency.......... 2,603.98 2,603.98 
115,958.89 89,278.72 
Surplus end of 
TC BIO Wu cssccccece eres 262,250.87 303,260.14 
(1) $80,702.60, difference between books and amended represents 
1945 tax credit under See. 3806(b). 


EXHIBIT C 
Year ended: 12/31/48 


Analysis of Surplus and Reconciliation of Amended Surplus 
With Amended Taxable Net Income 


Item Per Books Amended 
Surplus beginning 
Ofgperiod _.-eeee..... $436,839.27 $478,888.94 
Add: 
Loss per books and 
corrected ........-.- (146,761.45) (9,542.53) 
290,077.82 469,346.41 
Deduct : 
Unallowable 
deductions: 
Yacht depreciation.... 862.56 
Yacht expense..........-- 3,989.85 
Life insurance .........- 2,098.88 
Clubeducss. 22... 1,425.60 
Political contribution 125.00 
Contributions de- 
ducted on return... 446.00 8,947.89 


Surplus end 
Of period eas 290,077.82 460,398.52 
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EXHIBIT D 
Year ended: 12/31/46 


Reconciliation of Income Per Books 
With Income Per Return 


el, MING UING TO [XCG er $30,497.84 
Additions to Income: 

ce (SOG) a ee $1,175.73 

Refund of property tax credited book P & L.... 119.70 

PROM MGAL COMUTIDULIONS ........-.---..---2---ccencenseneseceee-e- 300.00 

“LO TL. De S00 1,029.40 

we (00) SVAVGINE (ROT Se As | ener 1,517.30 

1945 Oregon Excise Tax paid ....W... 0... eee ecto 7,776.17 

1944 Oregon Excise Tax paid ............eeeeceeeeeee 304.01 

40) GUL 22C (1G) OS 12,222.31 

OTL cencpccceeusecec 0 $42,720.15 
Deductions from Income: 

1946 property tax paid..................... $3,466.36 

harged book P & Li -.........sccccceoees 3,391.49* 74.87 


Depreciation cost of yacht 
MIS ho 4,833.35 


Credit to P. & L. Eliminated 

*This is exclusive of $119.70 refund referred to above. 
© SEAL CoS CAG IGT ee $ 4,908.22 
Peipiiceme per return Of taxpayer ................-.--.--...0c-scceo-- $37,811.93 


EXHIBIT E 
Year ended : 12/31/48 


Reconciliation of Income Per Books 
With Income Per Return 


Mecmieme per books... -..................--.- ($146,761.45) 
Additions to Income: 

9 SER CUE 1 ea $2,992.39 

—. Vecht. CERIO RNs isan: =a ene 646.92 

IS TRO GG Cle e 2,098.88 

ye Chie A 1,425.60 

BPE IE CONCTIDUGION ......22cc...20.:--00-----00-e0--cseenes 125.00 

Mero Orevon Excise Tax ............--..---.-------0-0-- 1,021.66 

Interest on 1946 Oregon Excise Tax .............. (alse! 

‘resend BYCIGDEEICINS - -eeeenee ease 8,381.97 

TL ce ccncenbins conte ae er (188,379.48) 


Net income per return of taxpayer (loss) .........--...-...2+-+-+ (138,379.48) 
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EXHIBIT F 
Adjustment of Fixed Assets Per Balance Sheet 
Adjustment crediting fixed assets 12/31/45— 


per 1945 report, ....:22....00..c2c.ssccwsecssasdecncaasscsetts-ue.- $88,772.99 
Less: 1936 Ford truck, burned, previously eliminated 
im 1943 R.ACUR. WW... ( 1,119.84) 
1937 Cad. sold, previously eliminated in 1942 R.A.R.....(_ 1,970.70) 
12/31/46 Credit adjustment ..............----.+.-00-.-<<:-:-.--. eee 85,682.45 
12/31/47 Credit adjustment ..........-.-.0-220.0<..0-s.-20s rr 85,682.45 
Less: 19382 Elwell lift truck previously eliminated in 
1s oe EMME OR ( »4)293021) 
2731/48 credit adjustment. .:.:....-...--..:.-...-.--0:-<--:--- 81,429.24 
EXHIBIT G 
Reserve For Depreciation—-Amended 
Debit Credit Balance 
12/31/45 Balance— 
per Prior Memon. .-.-----..2.- $68,352.60 $68,352.60 
1946 Depreciation per return.......... 10,355.90 
1946 Depreciation on auto 
charezed at) I. Jones.........22. 95.55 
1946 Fordson tractor traded-in...... 870.63 77,983.42 
1946 Error in depreciation steve. 
Eq. 1946 on books in 1947............ ( 24.49) 77,908.93 
1947 Depreciation per return ........ 13,783.86 
Wnvellane sol due ee 571.48 
1941 Ford Pickup truck 
(oldvAne. 45) 2222 131.25 
1940 Chev. sedan sold ............ 828.92 90,161.19 
1948 Depreciation per return ........ 15,921.32 
Depreciation on yacht (14)... 646.92 
Depreciation on Nash sold ..... 560.34 
Depreciation on Ditto Mach. 
S50 Cl lets cree rc ec 63.60 
Depreciation on Yale Lift 
ENCUL Fee 2 eee ees 5,339.40 100,766.09 
1270/48 Balance <c:, 502: c-eese-cs ee 100,766.09 


109,131.66 109,131.66 ~ 
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Seattle Div. 
Form 873 
Treasury Department 
Internal Revenue Service 


Acceptance of Proposed Overassessment 


The following overassessment or overassessments 
of tax are hereby accepted as correct: 


taxable year ended 12/31/46, income tax in 


the S00 Ol 62400 s 5 $6,477.24 
taxable year ended 12/31/48, income tax in 

ie Guiza, CLC SRE ee ¢ None 
taxable year ended ...... (declared value) 

excess-profits tax in the sum of ....... oe: 
taxable year ended ........ excess profits 

amin) GHVENSUIMNOL 20.5 c ec ee eee Pa oncocceen 
taxable year ended ...... im (heisiim Of 2 Sens 
piiomnt to the tdtal sum@f .............. $6,477.24 


as indicated in the statement furnished the under- 
signed taxpayer(s), under date of March 10, 1950. 
W. J. JONES & SON, INC., 
Taxpayer. 
Portland, Oregon. 


Note.—The execution and filing of this acceptance 
at the address shown in the accompanying letter 
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will expedite the indicated adjustment of your tax 
hability. This acceptance is not an agreement as 
provided under Section 3760 of the Internal Reve- 
nue Code. 

If, this acceptance is executed with respect to a 
year for which a Joint Return of a Husband and 
Wife was filed, it must be signed by both spouses, 
except that one spouse may sign as the agent for 
the other. 

Where the taxpayer is a corporation, the agree- 
ment shall be signed with the corporate name, fol- 
lowed by the signature and title of such officer or 
officers of the corporation as are empowered to sign 
for the corporation, in addition to which the seal 
of the corporation must be affixed. 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 10 


Form 1205 

Treasury Department 

Internal Revenue Service 

Seattle 1, Washington 
Office of 
Internal Revenue Agent in Charge 
Seattle Division 

March 10, 1950. 

W.J. Jones & Son, Inc., 
817 Board of Trade Building, 
Portland 4, Oregon. 


Gentlemen: 


I enclose a copy of the report of the examination 
of your income tax returns for the year 1947, in 
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connection with your claim for a refund of $38,- 
030.29. After consideration by this office, the fol- 
lowing adjustment of your tax liability appears to 
be warranted, for the reasons stated in the report: 
Year Overassessment 
1947 $1,830.37 


If You Agree to this adjustment, the enclosed 
form of acceptance should be executed and for- 
warded to this office promptly, in order that a 
certificate of overassessment may be issued without 
unnecessary delay. 

If You Do Not Agree to the proposed adjust- 
ment, you may file a protest, executed in triplicate 
under oath, with this office, within 30 days from the 
date of this letter, stating the grounds for your 
exceptions. Any protest so filed will have careful 
.consideration, and, if you so request, an opportu- 
nity for a hearing in this office will be granted you. 
This office will be pleased to answer any questions 
which may occur to you in your examination of the 
enclosed report. 

Should you fail to file with this office within the 
30-day period mentioned either an acceptance of 
the adjustment on the enclosed form or a written 
protest, a recommendation will be made to the 


204 Hugh H. Earle vs. 


Commissioner of Internal Revenue that a certificate 
of overassessment be issued in the amount stated 
above. 


Your prompt acknowledgment of the receipt of 
this letter and related papers upon the enclosed 
form will be much appreciated. 


Respectfully. 


/s/ A. R. STOCKTON, 
Internal Revenue Agent 
in Charge. 
Enclosures: 
Report of examination. 
Form of acceptance. 
Form of acknowledgment. 


AGE:ebp 


Instructions as to the Preparation of Protests 
Against Findings of Revenue Agents’ Reports 


[See Page 186 to 188 of this printed record. ] 
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SURY DEPARTMENT Name of Taxpayer : Ne Se 
ENaL REVENUE Seevick 
{Revised Feb. 1942) 


Date of Report _.. Yanuary 27, 1950 ey ee 


ndex: Examining Officer Ys =+ ‘imberley 


STATEMENT OF TOTAL TAX LIABILITY 


. LIABILITY PREVIOUSLY ASSESSED* | ADJUSTMENTS PROPOSED IN THIS REPORT 


Tax | PENALTY 


Penalty Tax Penalty 


Deficiency Overasseasment | Deficiency Overmscesament 


INCOME TAX 


*Summary of Adjustments of Assessments Year 19 _____. 
INCOME TAX 
Priginally assessed__._-___-__ | $e eee Vk recocsec ce | Rae eee 


| 
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oe PRIOR Asereeaeaas | er (Pe ees 
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| STUUR aNa TUSSI EL TU ee eS aaa 
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Preliminary Statement 


The overassessment was principally caused by elimination of 
item which was accrued on books as interest receivable. See 
further explanation in Sch. 1-A (d). 

Findings were explained to Harold F. Smith, Sce. Agreement 
was not secured. 

Consideration has been given in this report to a claim for 
refund, filed Nov. 4, 1949, for the year 1947, in amount of 
$38,030.29. This claim is for the allowance of a net operating 
loss deduction. As determined herein, and in report covering 
1946 and 1948 of even date, there is no net operating loss dedue- 
tion for the year 1947. 


Sehedule No. 1 
Year ended: 12/31/47 


Adjustments to Net Income 


mecauneome as disclosed by return ................--..-------.---- $407,346.72 
3s GOLWHGIKG) 402,529.94 
Net adjustment as computed below .....0........00....0 ce 4,816.78 
Unallowable deductions and additional income: 
fem ocht depreciation —................-...-..-.-.- $ 862.56 
Mnpmeeacii expense ........................-...-.-..... 1,815.13 
G29) ee $2,677.69 
Nontaxable income and additional deductions: 
(ec) Loss on depreciable assets ...................- $ 188.63 
(d) Acerued interest ........0.. ee 1,305.84 
TT epee eae 7,494.47 
PepeadamsiM@ent AS ALVOVE ..............-..---...-.-0.---ce-cscee--os+a0s 4,816.78 


Schedule No. 1-A 
Year: 1947 
Explanation of Items 


(a) Yacht depreciation written off in 1947 on books....$1,293.84 
Allowed 14 as per conference settlement prior vear.. 431.28 


CHEUI@G) coke one nna 1,293.84 
NSPS ona en eee 862.56 
A eee Poetices Per DOOKS oan n- ence eee enee nee 4,356.32 
Allowed 14 as per conference settlement prior year.. 1,452.11 
CLOW cocencsen noe nen ens eee 3,267.24 
NSEOTESTOOEEO® oii eee 
(ec) Loss on sale of depreciable, as reported in return 
Tr ace 0 oyna nnc cbc nectesceect=nceeeee 188.63 
Loss claimed as a deduction in return ...................--- none 


Wosseallowable as a deduction .................-------------+---+- 188.63 
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(d) $7,305.84—This item represents interest accrued as receiv- 
able from Mina Del Refugio, S. A., a Mexican corporation. It is 
eliminated from income for reason as explained in Schedule 
4-A (f) of Report of even date covering the years 1946 and 1948. 


Schedule No. 2 
Year: 12/31/47 
Computation of Tax 
Normal Tax Computation 


Net income, Sehedule 1 .................:..:ccce-sce-ssees-eees ee $402,529.94 
Normal-tax net Income ...........-..--12----<-+2-006:0:0 eo 402,529.94 
Normal tax. If normal-tax net income is: 

Over $50,000; tax at 24% .ncccesceccesceccceeee ss 96,607.19 

Surtax Computation 
Net ineome, Schedule 1 ...........-.:22:6.:.4...2.—e 402,529.94 
Surtax Hels INCOME <...22..02s222ce0ceees--eeeeeeteee 402,529.94 
Surtax. If surtax net income is: 

Over $50,000: tax at 14% .......22222-..c ee 56,354.19 
Income tax liability .....:..:...--:.cc2e0c-ce ee 152,961.38 
Balance: .2..20 ee athena 152,961.38 
Income tax assessed) ...s...c000002--00-2:c:e eee 154,791.75 
Overassessment of income tax ...-.--.-.-..:-.-:..---.... =e 1,830.37 
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EXHIBIT A 
Year ended: 12/31/47 


Analysis of Surplus and Reconciliation of Amended Surplus 
With Amended Taxable Net Income 


Item Per Books Amended 
Surplus beginning 
eeOeTIOW .......--..0-.--.. $262,250.87 $303,260.14 
Add: 


Income per books and 
corrected taxable 


net income .............. 401,570.47 402,529.94 
Nontaxable income 
for period: 
1942 Post war refund 
2 3,114.56 
1943 Post war refund 
> a 2,075.21 
663,821.34 712,979.85 
Deduct: 
Dividends (dates) : 
731 cash ...............--- 60,000.00 60,000.00 
neome taxes paid 
Jl 12,190.32 1251 90.32 
neome taxes accrued 
Oe 154,791.75 154,791.75 
Unallowable 
deductions: 
jife insurance ............ 1,900.87 
ld (UES ...............0--- 1,341.20 
olitical contributions 100.00 
A yacht expense ........ 2,904.21 
/, yacht depreciation 862.56 
226,982.07 234,090.91 
surplus end of period 436,839.27 478,888.94 


See balance sheets in 1946-1948 report of even date. 
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EXHIBIT B 
Year ended : 12/31/47 


Reconciliation of Income Per Books 
With Ineome Per Return 


Net: income, per books)...-2.5 0... $401,570.47 
Additions to Income: 

Titer insurance: 2....s:e cece eee ee eee $1,900.87 

pO SCs ae RI | oR = ae 188.63 

Clin Quest aster acelin 1,341.20 

YA, of yaelkit rpemse .......-..-.-....-..--sseceeeeees 1,089.08 

Politicaleontmilbutions 2.23... 100.00 

Deferred property tax a/e closed ............ 1,741.28 

Renegotiation payments 1944 & 1946 ...... 6,629.45 

AO tal AMMO WS ex-20 5.8.2 siesteass eee 12,990.51 

TO tal Geo. encase 414,560.98 
Deductions from Income: 

1942 Post war refund Cr. Ree. ................-- $5,144.56 

1943 Post war refund Cr. Ree. ...............-.- 2,075.21 

1946 Depreciation error -..........2..-----:-.-0-ee0e0 24.49* 


*This is to eliminate 1947 book credit to P & Loss of this 
amount. Item is taken up in 1946 report. 


Total deducidanisres<-.s2.-.20:0.s.0cete cee 7,214.26 
Net income per return of taxpayer .......................s 407,346.72 
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Form 1205 

Treasury Department 

Internal Revenue Service 

Seattle 1, Washington 
Office of 
Internal Revenue Agent in Charge 
Seattle Division 

March 10, 1950. 

W.J. Jones & Son, Inc., 
817 Board of Trade Building, 
Portland 4, Oregon. 


Gentlemen: 


I enclose a copy of the report of the examination 
of your income tax returns for the year 1944, in 
connection with your claim for a refund of $29,- 
712.19. After consideration by this office, the fol- 
lowing adjustment of your tax lability appears to 
be warranted, for the reasons stated in the report: 


Year: 1944. (See attached report for de- 
tails.) 


If You Agree to this adjustment, the enclosed 
form of acceptance should be executed and for- 
warded to this office promptly, in order that a 
certificate of overassessment may be issued without 
unnecessary delay. 

If You Do Not Agree to the proposed adjustment, 
you may file a protest, executed in triplicate under 
oath, with this office, within 30 days from the date 
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of this letter, stating the grounds for your excep- 
tions. Any protest so filed will have careful con- 
sideration, and, if you so request, an opportunity 
for a hearing in this office will be granted you. This 
office will be pleased to answer any questions which 
may occur to you in your examination of the en- 
closed report. 

Should you fail to file with this office within the 
30-day period mentioned either an acceptance of the 
adjustment on the enclosed form or a written pro- 
test, a recommendation will be made to the Com- 
missioner of Internal Revenue that a certificate of 
over-assessment be issued in the amount stated 
above. 

Your prompt acknowledgment of the receipt of 
this letter and related papers upon the enclosed 
form will be much appreciated. 


Respectfully, 


/s/ A. R. STOCKTON, 
Internal Revenue Agent in 
Charge. 

Enclosures: 

Report of examination. 

Form of acceptance. 

Form of acknowledgment. 
AGE :ebp 


Instructions as to the Preparation of Protests 
Against Findings of Revenue Agent’s Reports 


[See pages 166 to 168 of this printed Record. ] 
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Preliminary Statement 


The overassessment was caused by the allowance of an unused 
excess profits credit adjustment. 

Findings were explained to Harold F. Smith, Seeretary. 
Agreement was not secured. 

Consideration has been given in this report to a claim for 
refund for the year 1944, dated 11/4/49, in the amount of 
$30,865.50. This claim has been allowed in part as explained in 
the body of this report. 


Schedule No. 1 
Year ended: 12/31/44 
Adjustments to Net Income 


Net income as disclosed by report of 1/22/48 ...00..... $89,415.88 
ROTTS er 89,415.88 
Net adjustment as computed below —...00..... 22. eceeee eee none 


Schedule No. 2 
Year ended: 12/31/44 


Computation of Tax 
Deelared Value Excess Profits Tax Computation 


No change in D. V. E. P. Tax liability 
Alternative Income Tax Computation 


Net income for declared value excess-profits tax 


ROI CUU ASOT” Gee $89,106.26 
Add: Excess of net long-term capital gain over short- 

ETM COYOTE OCS) 2 ee 309.62 
“Og SHINS GURICD 1/0 2 Ue eee 89,415.88 
Less: Declared value excess profits tax ........2.-.-..c000 931.01 
oo RO00NE Jo 88,484.87 
Less: Excess of net long-term capital gain ................ ( 309.62) 


Less: Adjusted exeess profits net income, Schedule 4.. 32,176.47 


Balance subject to normal and surtax .........2.....:.00--+- SEU oe las 
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Normal Tax Computation 


Normal-tax net Income =.......-..-.... ee $55,998.78 
Normal-tax (24% of normal-tax net income)............... 13,489.71 
Surtax Computation 
NUrtax Net WICOMEC 2.:.....200....-c0cseleeelsseeccgsec 55,998.78 
surtax (16% of surtax net income) ................ 2a 8,959.80 
Partial: tax? .._-..----0.--c¢ihe-c---<c0000-#)e4eter2s-<20-2 22,399.51 
Add: 25% of capital gain 2... 77.41 
Balance of normal tax and surtax ......................ee 22,476.92 
Income tax assessed. -........--.---c:<---ccseeeseecces-¢e-e-0-1: 18,010.41 
Deficiency of income tax .........-.-...--::0000 4,466.51 


Schedule No. 3 
Year ended: 12/31/44 


Adjustments to Excess-Profits Net Income for the 
Taxable Year Computed Under Income Credit Method 


Excess-profits net income for the taxable year com- 
puted under income eredit method as disclosed by 


report 01 1/22/48 .«.......2 eee een $88,175.25 
AS corredied) ..2......... tee 88,175.25 
Net adjustment .................20: sess none 
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Schedule No. 4 
Year ended: 12/31/44 


Excess Profits Tax Computation 


1. Excess profits net income, Schedule 3.. $88,175.25 
2. Less: Specific exemption ..................... $10,000.00 
3. Excess profits credit per original 

NCOh 36,100.00 
4. Unused excess profits credit ad- 

justment, Schedule 5... 9,898.78 55,998.78 
5. Adjusted excess profits net income...... 32,176.47 
Os LOTS CE iG 30,567.65 


7. Surtax net income (computed without 
regard to the credit provided 


by section 26(e)), Schedule 2.. 88,484.87 

co UZ) OLE LUC n0I (eee 70,787.90 
9. Income tax (other than section 102), 

SOL G7 i ——————aaaaD 22,476.92 

10. Excess of Item 8 over Item 9 .............. 48,310.98 

11. Item 6, or Item 10, whichever is lesser.. 30,567.65 

12. Less: Credit, Sec. 784(a) «00.0.0... 3,056.77 

18. Correct excess profits tax liability...... 27,510.88 

14. Previous assessment ............2-..:eeeceeeees 35,974.34 

15. Overassessment in excess profits tax.... 8,463.46 


Schedule No. 5 
Year: 1944 
Unused E. P. Credit Adjustment 
Unused E. P. Credit per Sch. No. 3 of 1946 Report of 
UOT (CU te Te eee $9,898.78 
mused. P. Credit Adjustment. ................--.-..-0----2----- 9,898.78 
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Plaintiff’s Pre-Trial Exhibit No. 9—(Cont.) 
PLAINTIFF’S PRE-TRIAL EXHIBIT No. 12 


U. S. Treasury Department 
Internal Revenue Service 

Seattle 1, Wash. 
Office of 
Internal Revenue Agent in Charge 
Seattle Division 

August 17, 1950. 

Mr. Clayton R. Jones, 
817 Board of Trade Building, 
Portland 4, Oregon. 


Dear Mr. Jones: 

Reference is made to the report of examination 
covering your income tax liability for the year 1946 
which was forwarded to you on June 9, 1949. 

As a result of additional information secured sub- 
sequent to the time that the report was prepared, a 
revision in the proposed deficiency has been made. 
There is accordingly forwarded herewith a copy 
of the revised statement showing the change in 
tax liability and a recomputation of the deficiency. 
If you are not in agreement with the indicated 
change, an amendment to your protest dated July 
5, 1949, should be filed with this office. 


Very truly yours, 


/s/ E. HALLOWELL, 
Acting Internal Revenue 
Agent in Charge. 
CC—Mr. Kinsey 
IGG :mtr 
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Offiee of 
Internal Revenue Agent In Charge 
Seattle Division 
Revised Statement 
Portland, Oregou 
August 14, 1950 
Taxpayer: Clayton R. Jones, 

817 Board of Trade Building, 

Portland, Oregon. 

As a result of protest filed and a conference held in connection 
therewith, the following adjustments are found to be necessary 
in the income tax liability of the above named individual for 
the calendar year 1946. 


Deficiency in Tax Deficiency in Tax 


per R.A.R. as Amended Difference 
$20,539.97 $24,386.97 $3,847.00 
Detail of adjustments is shown in the following schedules: 
Schedule 1 
Year 1946 
Net Income 
Net income disclosed by revenue agent’s report............ $95,211.10 
Winteredse MtErest INCOME ..............0......2cccccesesceeeeescceeenees 4,654.57 
Pee MIMIC MME QMICIGOC <2....-.2cc.c2n-0cccec-c-ccccacceaceecceneeeeeeeeseaceee $99,865.67 


Explanation 
Acerued interest on Mina Del Refugio S. A. notes realized 
upon sale of such notes in 1946 not ineluded in gross income by 
taxpayer. 
Schedule 2 
Computation of Income Tax—Alternative Method 
For Calendar Year 1946 


Pewmimconte, cchedule I ..................--...--.----- $99,865.67 
Less: Net long-term eapital gains .............. 1200s 
G@yidvinare, net WWeOmMe -.............-.....--..-..-------- $98,565.92 
[LABS ¢ SASSO STETTOT IS) eee 500.00 
Normal tax and surtax net income ............ $98,065.92 
Tentative normal tax and surtax .............. $65,637.35 
Me scre Ce Ol temianive tax ........--..-2.-----s-e-c0 ole! 
(SONGS) aac $62,355.48 
py onormnet long-term gain ..............-..-..--.--- 649.88 
neame Tk 102101 en $63,005.36 
Ineome tax liability disclosed by return.. 38,618.39 


SLAYERS TESTS oe $24,386.97 
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Translation 


United States of Mexico 
General Notarial Archives of the State of Sonora 


In Charge of 
Citizen Armando V. Escalente 


Second Certified Copy of the Articles of Incorpo- 
ration of the Corporation ‘‘Mina Del Refugio, 
Sociedad Anonima,’’ With Capital Stock of Five 
Thousand Pesos, of Fifty Years Duration, Organ- 
ized by Messrs. Enrique Torres and Malcom C. 
Little. 


Hermosillo, Sonora, Mexico, October 18, 1950 
Translation 


On each sheet revenue stamps to the value of 1.20 
pesos and the seal of the Notarial Archives of the 
State of Sonora. 


Vol. i). No. 644. 


In the City of Nogales, District of Magdalena, 
State of Sonora, Mexico, on the 5th day of January, 
1932, before me, Atty. Arsenio Espinosa, Notary 
Public No. 6, and the witnesses hereto, Messrs. 
Alfredo H. Hernandez and Cristobal Espinosa, both 
of legal age, married, employees, residents of this 
place and competent to testify, appeared Messrs. 
Enrique Torres and Malcolm C. Little, Jr., both of 
legal age, married, the first a Mexican citizen, an 
accountant and a resident of Nogales, Sonora, and 
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the second an American citizen, an attorney, a 
resident of Nogales, Arizona, United States of 
America, and temporarily in this city. Said parties, 
who are personally known to the undersigned 
Notary, to which he certifies and likewise that in 
my opinion they are legally competent to contract 
and obligate themselves, declared: that they hereby 
organize a sociedad anonima (limited liability coxr- 
poration), as a private enterprise, in accordance 
with article 166 of the Commercial Code, subject 
to the following clauses: 

First: The name of the company is ‘‘Mina Del 
Refugio, Sociedad Anonima.”’ 

Second: The principal domicile of the company 
is the city of Nogales, State of Sonora, Republic of 
Mexico. The Board of Directors is expressly au- 
thorized to establish branches and agencies and to 
designate conventional domiciles in any other part 
of the Republic of Mexico, or in foreign countries, 
and in such ease, to hold its meetings at such 
branches or agencies. 

Third: The purpose of the company is: a) The 
acquisition, exploitation and alienation of mining 
claims and concessions. b) The acquisition, ex- 
ploitation and alienation of industrial plants and 
installations, buildings and lands necessary or con- 
venient to the foregoing purpose. ¢) The organiza- 
tion of other companies and the participation 
therein in consideration for the transfer of prop- 
erties by any legal title, whether such companies 
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be partnerships or stock companies. d) Any under- 
taking, civil or mercantile, relating or accessory to 
the foregoing, and in general the execution of all 
contracts and the performance of all acts necessary 
or convenient to the realization by the company of 
said purposes. 

Fourth: The duration of the company is fifty 
vears, to terminate December 31, 1982, the first 
corporate year to be from the date of these presents 
to December 31, 1932. 

Fifth: The capital of the company is Five Thou- 
sand Pesos of Mexican silver ($5,000.00), fully sub- 
seribed as follows: Mr. Enrique Torres subscribes 
$4,997.00 pesos and Mr. Maleolm C. Little, Jr., three 
pesos, which they pay for in cash, Mr. Little obli- 
gating himself to transfer one share each to Messrs. 
Douglas Cather and William J. Mitchell. 

Sixth: The eapital stock is divided into 5000 
shares each of the par value of one peso, which 
shares shall be represented by certificates com- 
prising one or more shares. Said certificate shall 
be issued in the name of the owner, or to bearer, 
as each stockholder may elect, and shall be delivered 
to the incorporators as subscriptions are paid in 
proportion to their subscriptions, or to persons by 
them designated by letter addressed to the Presi- 
dent. 

Seventh: For the management of the affairs of 
the company there will be a Board of Directors, 
consisting of not fewer than three nor more than 
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seven members, who from among their members 
shall elect a President, a Vice-President, a Seere- 
tary and a ‘l'reasurer. One person may hold two 
offices. The Board of Directors shall have the fol- 
lowing powers: 


a) To carry out all operations, acts and con- 
tracts required by the purposes of the company, 
including the organization of other companies, either 
partnerships or stock companies; to sell, pledge or 
otherwise encumber or alienate corporate assets, 
to buy subject to term payments and to enter into 
eredit operations. 


b) To represent the company, or cause it to be 
represented, in and out of court, with full powers, 
even those by law requiring a special grant of au- 
thority, and to this end to authorize such powers of 
attorney that it may deem necessary. 


c) Freely to name and remove attorneys in fact 
and officers and employees of the company, and te 
fix their compensation. 


d) ‘To fix the representative and executive 
powers of the President. 


e) All other powers conferred by the laws of 
the land and by the charter of the company, not ex- 
presslv reserved to the stockholders. 

Highth: There may be a manager, who will ex- 
ercise the powers to him hereafter granted by the 
Board of Directors. 
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Ninth: There also shall be a comisario appointed 
by the stockholders, who shall exercise the powers 
by law to him granted, to continue in office one 
year. 

Tenth: The Board shall be appointed at regular 
annual meetings of stockholders, or sooner, in case 
of a vacancy by death, resignation or removal, but 
until appointments are made by the stockholders, 
the remaining members of the board in meeting 
assembled, may name a substitute for director or 
directors temporarily or permanently disqualified. 

Eleventh: The reserve fund shall be made up of 
five per cent of the net profits, up to twenty per 
cent of the capital stock. The by-laws may provide 
for one or more additional reserve funds. 

Twelfth: Profits shall be distributed annually 
proportionately to the corporate shares of stock, 
and losses shall be born in like manner by the stock- 
holders to the amount of the capital stock sub- 
seribed and not paid. The Board of Directors may, 
however, declare dividends before the termination 
of the corporate year, if they are derived from 
profits actually realized. 

Thirteenth: The incorporators of the company 
as such do not reserve any participation in the 
profits. 

Fourteenth: The company shall be dissolved 
prior to the expiration of its term: a) by resolution 
of the stockholders; b) because of bankruptcy. 

Fifteenth: In case of liquidation a general meet- 
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ing of stockholders shall determine, as it may see 
fit, the rules governing the liquidation, and in the 
absence of such rules, the rules provided in the 
Commercial Code for stock companies shall be ap- 
plied. 

When the company enters into liquidation, the 
powers of the Board of Directors and of the Man- 
ager shall terminate, and the liquidator or liquida- 
tors shall be subrogated thereto. 

Sixteenth: The by-laws of the company shall 
adopt rules for the calling and holding of meetings 
of the Board of Directors and of regular and special 
meetings of stockholders, as to what shall constitute 
a quorum, a majority, to fix the powers of the officers 
and, in general, to govern all those matters relating 
to the conduct and management of the company, 
its dissolution and liquidation, not provided for in 
these presents. "Therefore, the organizers of the 
company at this time exhibit to me the by-laws 
by them approved for insertion herein. 

Seventeenth: Every foreigner who in the or- 
ganization of this company, or at any time sub- 
sequent thereto, acquires an interest or participa- 
tion in the company, shall by such act be considered 
a Mexican, with respect to such interest or partici- 
pation, and it shall be understood that he agrees 
not to invoke the protection of his own government, 
under penalty, in case he fails in his agreement, of 
forfeiting such interest or participation to the Mexi- 
ean Nation. This clause shall be inserted in the 
stock certificates. 
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Provisional: a) For the present and until the 
stockholders otherwise decide, the Board of Di- 
rectors shall consist of the following persons: En- 
rique Torres, C. Douglas Cather and Malcolm C. 
Little, Jr., the first as President and Treasurer, 
the second as Vice-President and the third as 
Secretary. b) Mr. William J. Mitchell, is named 
ecomisario for the first year, and until his successor 
is elected. 

By-Laws 
Capital Stock 


Article 1: The shares shall be issued in the name 
of the owner, or to bearer, as the stockholder may 
elect. Stock certificates representing shares shall be 
taken from stock books having stubs, they shall be 
numbered in sequence from one on, shall be signed 
by the President and Secretary of the company, or 
by their alternates, and shall comply with the re- 
quirements 179 of the Commercial Code. One 
certificate may represent one or more shares, as 
the party interested may choose. 

Article 2: The ownership, assignment and the 
modification or transfer of ownership of shares, 
and all other matters relating thereto, are subject 
to the provisions of articles 181, 182 and other 
relevant provisions of the Commercial Code. 

Article 3: The company shall recognize as stock- 
holders only the bearers of stock certificates, with 
respect to registered stock, except in case of court 
order to the contrary, issued by a competent judge. 
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Article 4: Every stockholder, by the mere fact 
of so being, submits himself and is submitted to 
the provisions of the charter and by-laws of the 
company, and to resolutions legally approved at 
meetings of stockholders and of the Board of Di- 
rectors. 

Article 5: All shares confer upon their owners 
the same rights and impose the same obligations in 
matters relating to the attendance and voting at 
meetings of stockholders, the participation in profits, 
the assessment of losses to the amount of the par 
value of each share subscribed and not paid for, 
and relating to rights and liabilities recited in the 
charter, in the by-laws and in the law. 

Article 6: On petition of the owner and at his 
expense stock certificates may be changed for others 
of different denomination, on condition that the 
new: certificates shall represent the same number of 
shares as the old certificates given in exchange. 
The cancellation and issuance of new certificates 
shall not be made on the stubs of certificates. 

Article 7: When because of destruction or loss 
a petition is filed asking that a certificate be re- 
placed, the President of the Board of Directors shall 
publish notice of such petition in the Official Paper 
of the State. If after fifteen days from publication 
no one objects, a duplicate certificate shall be issued, 
the cost of the publication and other costs to be paid 
by the party interested. 
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General Meetings of Stockholders 

Article 8: General meetings of stockholders shall 
be regular and special. 

Article 9: The purpose of regular meetings shall 
be to discuss, approve or modify the trial balance 
corresponding to corporate year, after receiving 
the comisario’s report; to elect during each cor- 
porate year members of the Board of Directors and 
the comisario and to fix their compensation, in ease 
it is deemed necessary to fix salaries, and to decide 
other matters appearing in the Order of Business. 

Article 10: Regular meetings shall be held an- 
nually, at the domicile of the company during the 
month of January, at the place designated in the 
notice thereof. This notice shall be published once 
only in the Official Bulletin of the State of Sonora 
and, in the absence of such paper, in any other 
paper of the State at least eight days in advance 
of the date of the meeting, in the notice stating 
the time and place of the meeting and the Order of 
Business. 

Article 11: If the Board of Directors does not 
call a regular meeting when due, the comisario may 
in its stead do so, and the meeting may be held 
even after the month of January with the same 
legal effect. 

Article 12: The purpose of special meetings shall 
be the removal or appointment of one or more 
members of the Board of Directors and of the 
Comisario, and any other matters within the powers 
of a stockholder’s meeting. 
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Artiele 13: The Board of Directors, the comi- 
sario or any other officer of the company may call 
a special meeting of stockholders whenever deemed 
necessary, observing the formalities required for 
regular meetings; and the Board of Directors must 
call a special meeting when so required in writing 
by one or more stockholders that represent at 
least twenty-five per cent of the capital stock, on 
condition that the petition be accompanied by the 
Order of Business. 

Article 14: If the Board of Directors does not 
approve such petition, or fails to publish notice of 
the meeting, including therein the full Order of 
Business presented by the stockholder, or stock- 
holders, any one of them may do so through the 
Civil Court of First Instance of the domicile of the 
company. 

Article 15: To be admitted to meetings of stock- 
holders it shall be sufficient to present one or more 
certificates of stock. 

Article 16: When stockholders present at a 
meeting represent all of the capital stock, notice 
thereof shall not be required, and neither shall 
notice be required if for any cause the meeting is 
adjourned to be continued at a different time. In 
either of said cases, it shall so appear in the 
minutes of the meeting. 

Article 17: The Secretary, before the meeting 
is installed, shall compute the shares represented 
and shall make a list of the persons present. This 
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list shall be inserted in the minutes and shall be 
signed by the Secretary. 

Article 18: Stockholders may appear at meetings 
in person, or by proxy in the form of a general 
or special power, in the latter case a letter-power 
signed by the stockholder shall be sufficient. 

Article 19: To hold regular or special meetings 
of stockholders the representation of a majority 
of the capital stock shall be necessary. In case of 
Article 206 of the Commercial Code the representa- 
tion indicated shall not be necessary in response to 
the first or second call. Meetings may also be held 
with the stockholders present, regardless of the 
number of shares represented, even less than one- 
half of the capital stock, when the meeting did not 
take place because of lack of a quorum and had to 
be held pursuant to a second call; the same shall 
apply in ease a general meeting is convened with the 
required quorum, as provided in the by-laws, and 
one or more of the stockholders leave before the 
meeting is over, or the matters before the meeting 
are not finished and the meeting is adjourned to a 
different time and place. 

Article 20: Once it appears that a quorum is 
present, the President shall declare the meeting 
legally convened and shall proceed with the Order 
of Business, the President presiding. 

Article 21: Voting shall be by ballot, unless some 
one requests that it be by persons. 

Article 22: In meetings of stockholders each 
share shall be computed as one vote. 
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Article 23: At meetings a majority shall consist 
of one share in excess of one-half of the shares rep- 
resented. 

Article 24: A general meeting of stockholders 
has full powers to decide all matters pertaining to 
the affairs of the company, and its decisions shall 
be obligatory on all stockholders, even those absent 
or dissenting. 

Article 25: ‘The President of the Board shall 
preside at meetings of stockholders, and, in his 
absence, the Vice-President, and in the latter’s 
absence the person appointed by the meeting. 

Article 26: The Secretary of the Board shall 
act as Secretary at meetings of stockholders, and 
m his absence the person designated by the meeting. 

Article 27: The Secretary shall prepare minutes 
of each meeting, and shall prepare a record thereof, 
which shall contain: a copy of the minutes; a copy 
of the paper in which notice was published; the 
proxies presented, or extracts of general powers 
presented signed by the Secretary, and other docu- 
ments and petitions presented to the meeting. The 
minutes shall be signed by all present, and the copy 
by the Secretary. 

Article 28: If for any cause a meeting legally 
ealled is not held, a minute thereof shall be made 
showing such fact and the cause thereof, and a 
record shall be made as provided in the preceding 
article. 
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Article 29: The Board of Directors shall exercise 
the powers set out in the articles of incorporation. 
The corporate name shall be used by the person 
serving as president. 

Article 30: Members of the Board of Directors 
to qualify shall deposit with the treasury of the 
Company one share of the corporate stock. 

Article 31: The directors and officers shall con- 
tinue in office during the period for which elected, 
or until their successors are elected. 

Article 32: When one or more positions on the 
Board are vacant, the director or directors remain- 
ing shall provisionally appoint a substitute or sub- 
stitutes, who shall serve until the encumbent returns, 
or others are elected at the next succeeding meeting 
of stockholders. 

Article 33: Meetings of the Board of Directors 
shall be regular and special, the first to be held with- 
out special call at eleven a.m. on the first Monday 
of each month at No. 20, Calle Elias, in Nogales, 
Sonora, or at the time and place designated by the 
Board. Special meetings shall be held when called 
by the President or Secretary of the Board, or on 
petition of any of the directors, by sending special 
notice by registred mail to the domiciles of the di- 
rectors, therein stating the hour, date and place 
of the meeting and the Order of Business. Notice 
shall not be required when all the directors are 
present. Meetings of the Board may be held in 
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foreign countries where the Company has estab- 
lished an office, branch or agency. 

Article 34: Members of the Board of Directors 
shall be elected by majority vote at meetings of 
stockholders. The President, and in his absence the 
Vice-President, shall preside at meetings of the 
Board, and, in the absence of both, the member 
designated by the Board. 

Article 35: To hold a meeting of the Board the 
presence of a majority of its members is necessary ; 
resolutions shall be by majority vote, and in case 
of a tie, the vote of the presiding officer shall decide. 

Article 36: Minutes signed by the President and 
Secretary shall be prepared of all meetings of the 
Board. Also, when for any cause a meeting cannot 
be held, all the members present shall sign the 
minutes. 

Comisario 

Article 37: The qualifications of the comisario 
are the same as those of directors, as set forth in 
article 30 of the by-laws. 

Article 38: In addition to the elected comisario 
the meeting of stockholders may appoint one or 
more alternates, when deemed necessary. 


The President 
Article 39: The President shall have the follow- 
ing powers: 
1. To represent the Company in and out of 


court, and in addition thereto to exercise the powers 
conferred by law and these by-laws. 
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2. To represent the Company before all politi- 
eal, administrative and judicial authorities, federal, 
local or municipal, in all matters, even those re- 
quiring a special grant of authority, in original 
actions, their incidents or recourses, including the 
power to make bids and counter bids, to dismiss 
suits, settle by compromise or arbitration, to ask 
and answer interrogatories, disqualify, receive pay- 
ment and acknowledge signatures and documents. 


3. To locate, apply for, purchase or otherwise 
acquire mining claims and concessions; to manage 
and lease the properties of the Company; to enter 
into contracts and perform all civil and mereantile 
acts required by the ordinary conduct of the busi- 
ness; to execute such public and private documents 
as may be necessary in the premises; but he cannot 
execute negotiable instruments, bonds, or obtain 
loans, or alienate or encumber real property with- 
out the authority so to do of the Board of Di- 
rectors or of the stockholders. 


4. To grant general or special judicial powers 
of attorney, with power of substitution as a whole 
or in part, and revoke powers, and to execute all 
kinds of instruments, in exercise of the foregoing 
powers. 

Vice-President 


Article 40: The Vice-President shall exercise all 
the powers of the President in case of the latter’s 
absence or incapacity. 
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Article 41: The Board of Directors may freely 
appoint and remove the Manager, who shall have 
the powers conferred in the articles of ineorpora- 
tion, the Commercial Code and resolutions adopted 
by the Board of Directors. 


Secretary and Treasurer 


Article 42: The Secretary and Treasurer of the 
Company, in addition to the powers conferred by 
the by-laws, shall have in their charge: the first, 
the books, stocks certificates and minutes; and the 
second, the accounting and corporate funds, and 
both of them shall exercise the powers by law con- 


ferred. 
Dividends 


Article 48: An annual inventory shall be made 
of the properties and operations of the company. 

Article 44: Net profits realized shall be distrib- 
uted as follows: five per cent shall be applied to 
the reserve fund, until such fund equals one-fifth 
of the capital stock; the amounts voted by the stock- 
holders to constitute other funds; and the rest shall 
be divided, when so decided by the Board of Di- 
rectors, among the stockholders in proportion to 
the number of their shares. 

Article 45: Notice of the distribution of profits 
shall be sent to each stockholder. Dividends not 
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collected within five years from the date of the 
notice shall revert to the company. 


Dissolution and Liquidation 


Article 46: The dissolution and liquidation of 
the Company shall be made in the manner provided 
in the articles of incorporation. During the period 
of liquidation the stockholders shall retain full 
powers over the Company, observing in relation to 
meetings and majorities the provisions of these by- 
laws. 

General Provisions 


Article 47: In all cases in which in accordance 
with the law, the articles of incorporation and these 
by-laws notice is to be served on a stockholder by 
publication in the Official Bulletin, publication may 
be omitted if the stockholder in writing admits 
knowledge of the notice, or voluntarily complies 
with or performs the act referred to in the respec- 
tive resolution. 

The incorporators presented to the undersigned 
notary a permit issued by the department of 
Foreign Affairs, which is as follows: 

‘‘A marginal seal as follows: Executive Federal 
Power.—Mexico.—United Mexican States.—Secre- 
tary of Foreign Affairs——Diplomatice Department. 
—No. 2243.—Stamps to the value of twenty pesos 
duly cancelled—In the center—The Chief Clerk 
of Foreign Affairs Certifies:—That a petition was 
received from Messrs. Enrique Torres and Malcolm 


W.J. Jones & Son, Ine. 257 


Plaintiff’s Pre-Trial Exhibit No. 46—(Cont.) 


C. Little, Jr., advising that they proposed to or- 
ganize a sociedad anonima (limited liability cor- 
poration), for mining purposes, in accordance with 
the laws of the land, with legal domicile therein, to 
be called ‘‘Mina Del Refugio, S. A.,’’ and in com- 
pliance with the latter portion of article 2 of the 
Regulations of the Organic Law of Section I of 
article 27 of the Constitution, they requested that 
this Secretary grant a permit to include in the 
articles of incorporation of the Company the fol- 
lowing clause, as provided in said article: ‘‘ Every 
foreigner who, at the time of its incorporation or 
any later time, acquires an interest or participation 
in the company shall be considered by such act to 
become a Mexican, with respect to said interest or 
participation, and it shall be understood that he 
agrees not to invoke the protection of his govern- 
ment, under penalty, in case he fails in his agree- 
ment, of forfeiting said interest or participation to 
the Mexican Nation.’’ The above clause shall be 
printed or engraved on the stock certificates in ad- 
dition to the data required by article 179 of the 
Commercial Code, in compliance with article 4 of 
said Regulations, to enable foreigners legally to 
acquire the stock; wherefore this Secretary decided 
to grant, and does hereby grant, to said persons 
the necessary authority to inelude said insertions 
in the articles of incorporation and in the stock 
certificates subject to the conditions and restrictions 
established in articles 1 and 3 of said Organic Law 
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of Fraction I of article 27 of the Constitution, 
article 7 of said Regulations, Section IV of said 
article 27 of the Constitution and other relevant 
legal provisions. This permit must be inserted in 
full in the articles of incorporation of the Company 
in compliance with article 3 of said Regulations. 
On application of the interested parties these pres- 
ents are issued in Mexico City, October 27, 1931. 
Signed M. E. Otalera, Chief Clerk. I, the Notary, 
certify that the foregoing is a true and correct 
copy of the original, which I have before me and 
have read and attached to the Appendix of this 
Book, in a folder bearing the same number as this 
instrument, under letter ‘‘A.’’ 

In relation to the payment of income tax the 
parties declare: Mr. Torres that his tax is paid, and 
Mr. Little, that he is not subject to such tax. 

These presents having been read to the contract- 
ing parties, and they understanding the legal value 
and effect thereof, likewise their obligation to record 
same, they agreed to the contents thereof and 
ratified the same in its entirety, and signed in the 
presence of the Notary and of the witnesses hereto, 
to all of which I certify :—Signed: Enrique Torres. 
—Maleolm C. Little, Jr—Alfredo H. Hernandez. 
—Cristobal Espinosa.—A. Espinosa. 

I authorize these presents the 7th day of January, 
1932, and attach a statement of the stamp tax to 
the respective Appendix and folder, and letter ‘‘B,”’ 
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I certify. Signed: Arsenio Espinosa,—Notarial 
Seal. 

In the margin: Notarial seal and stamps to the 
value of $5.50 of national currency, duly cancelled. 
—In the center: Citizen Chief of the Federal Tax 
Office, Present.—On the 5th day of the current 
month documento No. 644, contained on 12 sheets 
of Book No. 12 of the Protocol of the Notarial 
Office No. 6, was executed by Messrs. Enrique Torres 
and Malcolm C. Little, Jr., containing the articles 
of incorporation of mining company called ‘‘Mina 
Del Refugio, Sociedad Anonima,’’ with a capital 
stock of $5,000.00 pesos of Mexican silver, which, in 
my opinion, is taxable at the rate of one peso for 
each 1000 pesos or fraction thereof, in accordance 
with section 54, subsection I of the Schedule of the 
Stamp Law now in force, which, with the additional 
tax, amounts to $5.50. In regard to income tax Mr. 
Torres declares that his tax has been paid and Mr. 
Little states that he is not subject thereto.— Nogales, 
Sonora, January 6, 1932. Signed: Arsenio Espinosa, 
Notary Public No. 6. 

The undersigned Chief of the Federal Tax Office 
certifies: that on this day there were attached to 
and cancelled on this memorandum the stamps 
referred to in the preceding liquidation, made under 
the responsibility of the notary signing same. No- 
gales, Sonora, January 7, 1932.—Signed: E. Tamez, 
Chief of the Federal Tax Office.— An official seal. 
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This Second Certified Copy Was Taken From 
the Original on Application and for the Use of an 
Interested Party. It is Contained on Nine Sheets, 
Compared and Corrected, Bearing the Stamps by 
Law Required, Duly Cancelled. Hermosillo, Sonora, 
October 18, 1950.—I certify. Signed: Armando V. 
Escalante, Director of the General Notarial Ar- 
chives. An official seal. 


State of Arizona, 
County of Santa Cruz—ss. 


Malcolm C. Little, having first been sworn, on 
oath deposes and says: I am a resident of Nogales, 
Arizona, an attorney at law, also admitted to prac- 
tice in the State of Sonora, Mexico; I know the 
Spanish and English languages; I have made a 
translation from Spanish to English of the articles 
of incorporation and by-laws of ‘‘Mina Del Refugio, 
S. A.,’’ a Mexican corporation, and to my best 
knowledge and belief the foregoing is a true and 
correct translation thereof. 


/s/ M. C. LITTLE. 


Sworn to and subscribed before me, a Notary 
Public in and for said County and State, this 4th 
day of November, 1950. 


/s/ DOLORES W. LOPEZ, 
Notary Public. 


My commission expires December 9, 1951. 
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Organization Expense 


Date 
1944 
Aug. 31 
Sept. 30 
Oct. 31 
Nov. 30 
Nov. 30 
Dee. 31 


1945 
Jan. 31 
Feb. 28 
Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
Aug. 31 
Sept.30 
Oct. 31 
Nov. 30 
Dee. 31 
Dec. 31 


1946 
June 30 


Date 

1944 
Aug. 31 
Aug. 31 
Sept. 30 
Sept. 30 
Sept.30 
Oet. 31 
Nov. 30 
Dee. 31 
Dee. 31 
Dee. 31 


Description 


Posting 
Ref. 
CD1 
CD1 
CD1 
CR1 
CD2 
CD2 


CD3 
CD3 
CD4 
CD4 
CD5 
CD5 
CD6 
CD6 
CD7 
CD7 
CD8 
CD8 
J2 


CD13 


Charges 


$5.00 
11.68 
669.96 


22.12 
15.54 


1,519.50 
7.27 
4.60 
8.05 

19.50 
126.21 
3.00 
10.94 
3.00 
4.00 
4.00 
4.00 


8.82 


Account No. 2-2 


Credits Balance 


$175.03 


$549.27 


89.33 2,174.01 


2,182.83 


Exploration and Development Expense 


Description 
Engineering Fees .. 
Other Dev. Exp. .... 
Engineering Fees -. 
Other Dev. Exp. .... 
Other Dev. Exp. .... 
Other Dev. Exp. .... 
Other Dev. Exp. .... 
Engineering Fees .. 
Other Dev. Exp. .... 
Other Dev. Exp. .... 


Posting 
Ref. 
CDI 
CD1 
CD1 

J1 
CD1 
CD1 
CD2 
CD2 

Jl 
CD2 


Charges 


$950.00 
136.41 
300.00 
100.00 
1,405.94 
45.60 
43.31 
750.00 
7,728.08 
450.24 


Account No. 2-1 


Credits Balance 


$11,909.58 
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Date 
1945 
Jan. 31 
Feb. 28 
Feb. 28 
Mar. 31 
Apr. 30 
May 31 
May 31 
June 30 
July 31 
July 31 
Aug. 31 
Sept. 30 
Sept. 30 
Oct. 
Nov. 


Deseription 


Other Dev. 


Other Dev 


Expo 
5 


Other Dev. Exp. .... 
Other Dev. Exp. .... 


Other Dev. 


Ei... 


Engineering Fees .. 
Other Dev. Exp. .... 
Other Dev. Exp. .... 


Other Dev 


a1 


Other Dev. Exp. .... 


Other Dev 


Op. ee 


Engineering Fees .. 


Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 
Other Dev. 


Other Dev 
Other Dev. 


Other Dev. 
Other Dev. 
Other Dev. 


~Expe..: 
| R90, ee 


Engineering Fees .. 


Other Dev. 


Xp 


Engineering Fees .. 


Other Dev 


Other Dev. 


Other Dev 
Other Dev 
Other Dev 


PODS OF os 
GX. 
Exp 
xe 
EXO. 


Engineering Fees .. 


Other Dev 


a Ops. cee 


Other Dev. Exp. .... 
Engineering Fees .. 


Other Dev. 


Other Dev 
Other Dev 


eee 
. Exp. 
Expae 


Posting 
Ref. 
CbD3 
CR1 
CD3 
CD4 
CD4 
CD5 
CD5 
CD5 
CR2 
CD6 
CD6 
COT 
CD7 


CD19 
J4 
J4 
J3 


Charges 
$185.35 


12.81 
96.75 
54.35 
925.00 
499.97 
797.57 


948.14 
16.64 
1,785.00 
610.38 
301.34 


834.26 
222.04 


89.33 
41,220.16 


112.24 


500.54 © 


1,450.00 
937.00 
1,626.50 
1,061.02 
266.38 
163.67 
156.49 
117.14 
1,000.00 
134.35 
403.43 
1,500.00 
311.15 


324.08 
59,437.36 


Credits Balance 


$175.03 


161.12 


15.08 
74.52 


883.11 $59,199.8] 


26.34 
15.65 


11.04 


87.52 


2,973.08 
1,323.72 124,263.81 
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Date 

1947 
Jan. 31 
Jan. 31 
Feb. 28 
Feb. 28 
July 31 
Dee. 3 
Dee. 31 
Dec. 31 
Dee. 31 
Dee. 31 
Dee. 31 
Dee. 31 


Date 
1944 


Nov. 30 


1945 
May 31 
June 30 
July 31 
Aug. 31 
Sept. 30 
Oct. 31 
Nov. 30 
Dec. 31 


1946 
Jan. 31 
Feb. 28 
Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
July 31 
Aug. 31 
Sept. 30 
Oct. 31 
Nov. 30 
Nov. 30 
Dec. 31 
Dee. 31 
Dee. 31 
Dee. 31 


Posting 


Description Ref. 
Engineering Fees .. CD20 
Other Dev. Exp. ..... CD20 
Engineering Fees... CD21 
Other Dev. Exp. ..... CD21 

J4 


Charges 


$475.00 
427.41 
2,900.00 
76.34 


16.81 


2,415.62 


Trucks and Tractors 


Posting 
Description Ref. 
CD2 


CD5 
CD5 
CD6 
CD6 
CD7 
CD7 
CD8 
J2 


CD9 
CD9 
CD10 
CD11 
CD12 
CD13 
CR5 
CD14 
CD15 


Charges 
$96.37 


250.00 
18.12 
70 
1,471.76 
1,500.00 
109.36 
8.16 

298 40 


225.46 
947.05 
15.50 
286.34 
500.00 
2,208.88 


791.86 

51.20 
778.12 
163.52 


100.00 
30.78 
58.39 


Credits Balance 


$475.00$127,267.56 
503.48 
1,718.76 


4.25 
70.34 


90.84 
127,312.32 


Aecount No. 1-8 


Credits Balance 


$96.37 
3,682.87 
$11.90 
9.15 
9,765.53 
110.72 


228.40 9,484.80 
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Date 
1945 


Sept. 30 


1944 
Dee. 31 


1945 
Dee. 31 


1947 


July 31 
Dec. 31 


Date 
1945 
Sept. 30 


Date 
1945 


Sept. 30 


1947 
Jan. 31 
Feb. 28 
Sept. 30 


Date 
1946 
Apr. 30 
May 31 
July 31 
Sept. 30 
Dee. 31 
Dee. 31 
Dee. 31 
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Office Equipment 


Description 


In Mexican office.. 


Description 


Posting 
Ref. Charges 
CD7 $60.00 
J1 40.82 
J2 255.88 
J4 134.23 
J7 4,235.88 
Camp 
Posting 
Ref. Charges 


CD7 $4,020.50 


Water System 


Description 


Posting 
Ref. Charges 
CD7 $905.13 
CD20 551.89 


CD21 1,538.19 
CD27 4,387.12 


Mill Building 


Description 


Posting 
Ref. Charges 
CD11 $2,271.76 
CD12 1,969.93 
CD14 1,245.00 


CD16 = 350.00 
J3 441.24 
J5 503.48 
J6 70.34 


Account No. 1-6 


Credits Balance 


$356.70 


490.93 
4,726.81 


Account No. 1-2 


Credits Balance 
$4,020.50 


Account No. 1-2 


Credits Balance 
$905.13 


2,995.21 
7,382.33 


Account No. 1-3 


Credits Balance 


$6,277.93 
6,851.75 
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Date 
1944 
Sept. 30 


Oct. 31 
Dee. 31 


1945 
Feb. 28 


Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
July 31 
Aug. 31 
Sept. 30 
Oct. 31 
Nov. 30 
Dee. 30 


1946 
Jan. 31 


Feb. 28 
Mar. 31 
Apr. 30 
May 31 
May 31 
June 30 
July 31 
Aug. 31 
Sept. 30 
Oct. 31 
Dee. 31 


1947 
Jan. 31 


Jan. 31 
Feb. 28 
Apr. 30 
Oct. 31 
Dec. 31 
Dee. 31 


Description 


Mine Equipment 


Posting 
Ref. 
CD1 


CD1 
CD2 


CD3 
CD4 
CD4 
CD5 
CD5 
CR2 
CD6 
CD6 
CD7 
CD7 
CD8 
J2 


CD9 

CD9 

CD10 
CD11 
CR4 

CD12 
CD13 
CD12 
CD15 
CD16 
CD17 
CD19 


Charges 
$437.06 


4,615.13 
1.73 


167.50 
26.77 
12.12 

1,270.27 
9.33 


161.10 
500.00 
4,410.87 
25.45 
161.50 
1.35 


1.32 
727.96 
1,645.39 
125.97 


10.91 
249.45 
69.70 
20.88 
394.23 
48.36 
65.84 


Aecount No. 1-4 


Credits Balance 


$1.72 


18.21 


27.05 


1,886.62 


531.50 


$5,053.92 


11,798.46 


15,140.26 


16,549.78 


16,776.34 
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Date 
1945 


Sept. 30 


1946 
Jan. 31 
Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
July 31 
Aug. 31 
Sept. 30 
Oct. 31 
Noy. 30 
Dee. 31 
Dee. 31 


1947 
Jan. 31 
Feb. 28 
Mar. 31 
July 31 
Aug. 31 
July 31 
Dee. 31 
Dee. 31 
Dee. 31 


Date 
1944 


PM. 8) 
Aug. 25 
Aug. 31 
Sept. 30 
Sept. 30 
Nov. 30 
Nov. 30 
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Mill Equipment 


Posting 
Description Ref. 


CD7 


CD9 

CD10 
CD11 
CD12 
CD13 
CR5 

CD14 
CD15 
CD16 
CD17 
CD18 
CD19 

J3 


CD20 
CD21 
CD22 
CD25 
CD26 
J4 
| Jd 
J5 
J7 


Charges 
$540.90 


1,500.00 
5,515.65 
2,000.00 
10,068.50 
3,544.01 


13,083.45 
2,637.21 
3,554.62 
1,974.10 
1,784.68 
1,657.80 

882.48 


1,743.58 
465.88 
283.25 

11.38 
113.24 
475.00 

36.32 
110.72 

2,531.92 


Advances Clayton R. Jones 


Posting 

Deseription Ref. 
J1 
J1 

CRI 

CR1 
J1 

CRI 
J1 


Charges 


Account No. 1-5 


Credits Balance 
$540.90 


$7.71 


48,735.69 


51,828.02 


54,506.98 


Account No. 5-5 


Credits Balance 
$1,000.00 
4,000.00 
1,000.00 
3,000.00 
100.00 
5,000.00 


$515.50 14,100.00 


Date 

1945 
Jan. 31 
Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
Aug. 31 
Sept. 30 
Jet. 31 
Nov. 30 
Dee. 31 
Jee. 31 


1946 
Jan. 31 
feb. 28 
Mar. 31 
Mar. 31 
Apr. 30 
May 31 
June 30 
July 31 
Aug. 31 
Sept. 30 
Jet. 31 
Nov. 30 
Jee. 31 


1947 
Jan. 31 
“eb. 28 
Mar. 31 
Apr. 30 
May 31 
July 31 
Aug. 31 
Sept. 30 
Dee. 31 
Dee. 31 
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Deseription 


Posting 
tef, Charges Credits Balance 
CR1 $5,000.00 
CR1 1,500.00 
CRI 2,500.00 
CR2 3,000.00 
CR2 2,500.00 
CR2 3,500.00 
CR2 6,000.00 
CR2 10,000.00 
CR2 2,500.00 
CR8 1,500.00 
CR3 3,000.00 


J2 $2,848.55 55,100.00 


CR3 1,000.00 
CR3 3,500.00 
CkR4 6,000.00 
CD10 2,000.00 

CR4 12,000.00 
CR4 5,000.00 
CR4 9,000.00 
CR5 8,000.00 
CR5 9,500.00 
CR5 7,000.00 
CR5 5,000.00 
CR5 2,000.00 
CR6 5,000.00 
CR6 5,000.00 
CR6 4,000.00 
CR6 3,000.00 
CR7 2,000.00 
CR7 4,500.00 
CR7 1,000.00 
CRT 7,000.00 
CR8 2,000.00 
CR8 1,000.00 


J6 164,123.85 
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Advances John C. Higgins 
Account No. 5-E 


Date Posting 

1944 Description Ref. Charges Credits Balance 
Aug. 25 J1 $5,006.50 
Aug. 31 CR1 1,000.00 
Sept. 31 CR1 3,000.00 
Nov. 30 CR1 5,000.00 
Nov. 30 J1 $515.50 14,006.50 

1945 
Jan. 31 CR1 3,000.00 
Feb. 28 CR1 500.00 
Mar. 31 CR1 2,500.00 
Apr. 380 CR1l 2,000.00 
May 31 CR2 4,000.00 
June 30 CR2 4,000.00 
July 31 CR2 1,000.00 
Aug. 31 CR2 7,000.00 
Sept. 30 CR2 10,000.00 
Oct. 31 CR2 2,100.00 
Nov. 30 CR3 2,400.00 
Dee. 31 CR3 2,000.00 
Dec. 31 J2 2,848.56 54,506.50 

1946 
Jan. 31 CR3 5,000.00 
Mar. 31 CR4 6,500.00 
Mar. 31 CD10 2,000.00 
Apr. 30 CR4 7,500.00 
May 31 CR4 12,000.00 
June 30 CR4 6,000.00 
July 31 CR5 9,500.00 
Aug. 31 CR5 8,000.00 
Sept. 30 CR5 5,000.00 
Oct. 31 CR5 5,000.00 
Nov. 30 CR5d 5,000.00 
Dee. 31 CR6 4,000.00 

1947 
Jan. 31 CR6 4,000.00 
Feb. 28 CR6 7,000.00 
Apr. 30 CR7 3,500.00 
May 31 CR7 2,500.00 
June 30 CR7 1,500.00 
July 31 CR7 500.00 
Aug. 31 CR7 5,500.00 
Sept. 30 CR8 6,000.00 
Oct. 31 CD28 1,000.00 
Dec. 31 1,000.00 


CR8 
Dec. 31 J6 154,130.35 
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Advanees D. FE. Harris 


Account No. 5-5 
Date Posting 


1944 Description Ref. Charges Credits Balance 
sept. 30 CR1 $3,000.00 
Jee. 31 J6 $3,000.00 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 52 


June 30th, 1944. 
Mr. Clayton R. Jones, 
c/o W. J. Jones & Co., Inc, 
Board of Trade Building, 
Portland, Oregon. 


Dear Mr. Jones: 

Subsequent to our conversation on the telephone 
yesterday, the following is a concise remise of the 
enterprise that I have in the State of Sonora, 
Mexico. 

For the past several months I have been develop- 
ing a property comprising approximately 72 acres 
and the time has come, due to conditions over which 
I have no control, that I must ask for outside finan- 
cial help, for the following reasons. 

When I first purchased the above-mentioned 
property, J had at my command the necessary 
moneys to carry on a program that I had mapped 
out and for that reason I went into the proposition 
on a larger scale than I would have had I not be- 
lieved that I would have been able to carry it 
through to a successful conclusion. As I mentioned 
to you on the telephone. 
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I have approximately 6000 tons of ore definitely 
blocked that averages throughout $22.00 a ton of 
which $18.00 is in gold and the balance silver. In 
developing this ore we have reached a depth of ap- 
proximately 250 feet on a 36 degree incline. On the 
250 foot level, I have drifted approximately 135 
feet, both ends of the drift in ore and the face of 
the vein material averages better than 6 ft. All of 
this development work has been on ore. 

There is no doubt in anyone’s mind from the 
geological history of the district but what this ore 
shoot will continue with depth. To tell you what 
that continuation in footage will amount to, it would 
be impossible at this time, but the history of the 
State of Sonora shows in this formation that 1,000 
feet is not anticipating too much. 

To give you a geological report would be possible 
but I am sure that an examination by an engineer, 
designated by yourself would expedite matters and 
at the same time satisfy you and your associates 
much more than I or anyone than I had write a 
report could do. 

I need to put the property in operation, meaning 
milling, mining, approximately $30,000.00, provided 
an engineer would recommend the same amount of 
development and tonnage to be milled a day that I 
have anticipated at this time. 

The $30,000.00 would be spent as follows: 

IT have a cash payment falling due of $10,000.00. 
A further payment of $25,000.00 to be paid out of 
10% of the smelter returns. This $25,000.00 to be 
paid over a period of four years with no minimum, 
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‘monthly or yearly payments, excepting that the 
property must be worked in a workmanlike man- 
ner taking into consideration things which over we 
would have no control, such as strikes, breakdowns 
and acts of God, etc. 

Mr. Jones, I have been in the mining business a 
ereat many years and I say without fear of con- 
tradiction, that this property has as great a poten- 
tiality as it has ever been my privilege to have been 
associated with. 

In conclusion, I have no partners, no commit- 
ments, no financial structure and with the exception 
that we must operate under a Mexican Corporation, 
you can write your own ticket, because Mr. Wells 
has assured me that I would be treated by you the 
same as he would treat me, which is as fine a recom- 
mendation as I would ask. 

I have several thousand dollars worth of ma- 
chinery in this district, also a 20 ton mill set-up at 
the property, excepting power. The property is six 
miles from Tonichi and 'Tonichi is the terminus of 
a branch of the Southern Pacific RR of Mexico, so 
our transportation facilities are of the best. Also 
labor is no problem as we are in the center of San 
Xavier mining district. 

This is probably disjointed, as I have been dic- 
tating direct to a typewriter, so if there is any 
further information that you may wish you can 
reach me all of next week at this hotel. 

There is only one thing that I must impress 
upon you, that is that time is the essence of any 
deal we might be able to make. Due to the facet that 
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I must make that payment within the next thirty 
days, but I feel sure that any Engineer you might 
send down with me would whole-heartedly pass 
upon the property. I want you to understand that 
I in no way would waste any time or moneys that 
you might have to pay for your examination. 

With kindest personal regards, I remain 


Very truly yours, 


/s/ D. D KRODER. 

Pris 

You spoke of the tax situation, I am sure that 
if you will look into the tax situation as it exists 
in Mexico, you will find that it is very advantageous 
to anyone doing business there and especially under 
the ‘‘Good Neighbor’’ policy. Also we receive the 
same price for gold as here in the States but silver 
is only 46¢ an ounce. 


Again— 
/3/ D. D. K. 


PLAINTIFE’S PRE-TRIAL EXHIBIT No. 53 
Mining Option 
This Agreement Made this 31st day of July, 1944, 
between Daniel Kroder, First Party, and Clayton 
R. Jones and John C. Higgins, Second Parties, Wit- 
nesseth : 


1. First party has an option for the purchase of 
the Tescalama group of mines consisting of four 
properties, located at La Baranco, Sonora, Mexico. 
Said option is given by the owner of said mines, 
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one Juan Robinson, and it provides in substance a 
purchase price of $35,000, payable $10,000 in cash 
upon the closing of the contract of purchase after 
examination of titles, and the payment of the bal- 
ance of $25,000 shall be made out of a ten per cent 
royalty on the net smelter returns on all ore, con- 
centrates or bullion produced. No definite schedule 
of minimum payments is provided but the option 
does provide that all work on the property shall be 
done in a workman-like manner and that the total 
$25,000 balance on the purchase price shall be paid 
within a period of four years from the signing of 
the contract. The option agreement also provides 
that in case the purchasers shall file on any prop- 
erties adjacent to those of Mr. Robinson, and if 
the purchasers for any reason surrender the con- 
tract of purchase, such adjacent properties shall be 
assigned to Mr. Robinson. The option contract also 
provides that the purchasers have thirty days after 
the surrender of the contract in which to remove 
any equipment or any other improvements placed 
upon the property by the purchasers, except perma- 
nent improvements attached to the land. 


2. First party hereby grants to second parties 
an option to purchase first party’s aforesaid option 
agreement with said Robinson, such option of pur- 
chase hereby granted to be exercised on or before 
the termination of first party’s option with the 
aforesaid Robinson. Second parties are to examine 
the aforesaid mining properties as promptly as is 
reasonably possible and shall exercise their option 
of purchase by notice to first party. 
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3. The terms of the option hereby granted are 
as follows: If second parties shall exercise their 
option to purchase they shall agree to provide the 
sum of $35,000, $10,000 thereof to constitute the pay- 
ment of $10,000 to be made to the aforesaid Robin- 
son, such payment to be made upon examination 
and approval of the title to the property and upon 
the execution and delivery of a deed, in escrow or 
otherwise, covering the mining properties to a 
grantee designated by second parties. Second parties 
shall provide the balance of said $35,000 as the 
same may he required for the purchase of such 
mining and milling equipment as the parties hereto 
may agree upon and for the payment of such 
salaries, wages and other expenses as may be re- 
quired for the installation of the aforesaid equip- 
ment and the operation of the mining property. 
Second parties are to be under no obligation to pro- 
vide any sums of money beyond the aforesaid $35,- 
000. If it shall develop that further money is re- 
quired to put said property into operation, such 
additional funds shall be procured under such agree- 
ment as the parties hereto may then make. 


4. Parties hereto contemplate the organization 
of a Mexican corporation to be named as grantee in 
the deed conveying said mining property and the 
$35,000 provided by second parties hereto shall be 
in the form of a loan to said corporation repre- 
sented by notes of the corporation and repayable 
within two years from their date, with interest 
at five per cent. Said notes shall be payable either 


W.J. Jones & Son, Inc. 261 


at oi before their maturity before any dividends 
shall be declared by said corporation. 


). The stock of the aforesaid corporation shall 
be distributed one-third to first party and two-thirds 
to second parties. 


6. First party agrees to devote all of his time 
to the management of the affairs of said corporation 
during a development period of four months and 
he shall receive therefor a salary of Three Hundred 
Dollars ($300.00) per month. In case the parties 
shall desire to continue the arrangement with first 
party for his services after said initial period of 
four months it shall be under such agrement as to 
salary and terms as may be made by the parties 
hereto. 


7. The deed of conveyance to be executed by the 
aforesaid Robinson shall also include a bill of sale 
to be joined in by said Robinson and first party 
hereto, transferring all of the mining and milling 
equipment, houses and other structures now on said 
mining premises. 


/s/ DANIEL D. KRODER, 
First Party. 


/s/ JOHN C. HIGGINS, 
Second Party. 


/s/ CLAYTON R. JONES, 
Second Party. 
Witness: 
/3s/ MARGARET L. STEWART. 
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Hotel Laval 
Hermosillo, Sonora, Mexico 


August 9, 1944. 
Messrs. Clayton R. Jones and 
John C. Higgins, 
Portland, Oregon. 


Dear Sirs: 

Referring to that certain agreement dated July 
31, 1944, and made between the undersigned, as 
Party of the First Part and yourselves as Parties 
of the Second Part, I hereby agree that this agree- 
ment shall be amended as follows: 

In leu of the participation of thirty-three and 
one-third per cent (33143%) provided in the said 
agreement, I agree that my interest in the under- 
taking, should the option from Juan Robinson be 
exercised, shall be twenty (20%) per cent, which 
interest shall be divided, ten per cent (10%) to 
A. E. Johnson, of Tonichi, Sonora, Mexico, and ten 
per cent (10%) to myself. 

All of the other terms of the above-mentioned 
agreement shall remain in full force and effect. 


Yours very truly, 


/s/ DANIEL D. KRODER. 


Supplemental Agreement 


The undersigned are parties to a written agree- 
ment dated July 31, 1944, as modified by a letter 
addressed to the undersigned Jones and Higgins by 
the undersigned Kroder and dated August 9, 1944. 
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The undersigned hereby agree that Section ‘‘6’’ 
of the aforesaid agreement dated July 31, 1944, 
shall be cancelled and that said Kroder is hereby 
released from his agreement to devote all of his time 
to the management of the affairs of the corporation 
provided for in the aforesaid agreement during a 
development period of four months, and said Jones 
and Higgins are hereby released from any obliga- 
tion to provide for the payment of Three Hundred 
Dollars ($300.00) per month to said Kroder for 
such services. 

The cancellation of the aforesaid Section ‘‘6’’ of 
said agreement of July 31, 1944, and the release of 
the parties hereto from the obligations stated in 
said paragraph, shall not in any way release or 
affect the right of said Kroder under the aforesaid 
agreement of July 31 as modified by said Kroder’s 
letter of August 9 to said Jones and Higgins to 
receive a 20% interest in the undertaking provided 
for in said agreements, said 20% interest to be 
divided 10% to said Kroder and 10% to A. E. 
Johnson; nor shall this supplemental agreement in 
any way modify or release any of the other terms 
of the contract represented by the aforesaid agree- 
ment dated July 31, 1944, as modified by the afore- 
said letter of August 9, 1944. 

Dated this 31st day of August, 1944. 

/3s/ CLAYTON R. JONES, 
/s/ JOHN C. HIGGINS, 
/s/ DANIEL D. KRODER. 


Mining Option 
[See pages 258 to 261 of this printed record.] 
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Trust Agreement 
This Agreement of trusteeship between Clayton 
R. Jones and John C. Higgins, first parties, and 
D. E. Harris, second party, Witnesseth: 


1. First parties are the principal parties in 
interest under that certain letter of option addressed 
to D. E. Harris, second party herein, and executed 
by Juan Robinson dated August 10, 1944, and re- 
lating to certain mining claims and properties 
located in the Municipio San Javier Estado De 
Sonora Republic of Mexico, said mining claims and 
properties being located near the town of la 
Barranea, Senora. 


2. Second party herein, hereby declares that he 
negotiated the contract represented by the afore- 
sald letter of option, as the agent and trustee of the 
first parties herein, and that all monies heretofore 
expended and advanced to comply with the terms 
of said letter of option and to carry on the explora- 
tion and development of the mining properties 
therein referred to, have been provided by the first 
parties herein, and that the second party herein 
has no interest in said letter of option or in the 
properties therein referred to, except as trustee 
and agent of the first parties herein. 


3. It is contemplated between the parties hereto 
that a written agreement may hereafter be made, 
wherein and whereby the second party may acquire 
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an interest in said letter of option and in the mining 
properties therein referred to, and in the mining 
enterprise to be conducted by first parties herein 
in the exploration and development of said prop- 
erties, but it is hereby agreed and declared that’ 
unless and until such written document shall: be 
executed between the parties hereto, the second 
party shall have no interest in said option or in said 
properties or enterprise, and that second party’s 
sole relationship thereto is and shall be that of 
agent and trustee for first parties herein. 


Dated at Portland, Oregon this Ist day of Sep- 
tember, 1944. 
/s/ CLAYTON R. JONES, 


/s/ JOHN C. HIGGINS, 
/s/ D. BE. HARRIS. 


State of Oregon, 
County of Multnomah—-ss. 


On this lst day of September, 1944, before me, 
Margaret L. Stewart, a Notary Public in and for 
said State, personally appeared Clayton R. Jones, 
John C. Higgins and D. E. Harris, known to me 
to be the persons whose names are subscribed to the 
within instrument, and acknowledged to me that 
they executed the same freely and voluntarily for 
the uses and purposes herein expressed. 

In Witness Whereof, I have hereunto set my 
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hand and affixed my official seal, the day and year 
in this certificate first above written. 


[Seal] /s/ MARGARET L. STEWART, 
Notary Public for Oregon, 
Residing at Portland. 


My commission expires Sept. 28, 1947. 


Nogales, Arizona, 
August 10, 1944. 
Mr. D. E. Harris, 


My dear Mr. Harris: 

By means of this letter I obligate myself to sell 
to you, or other person or company that you will 
indicate to me, the following concession or exploita- 
tion of mine with minerals of gold and silver located 
in the Municipality of San Javier, State of Sonora, 
United States of Mexico. 


1. ‘‘Tescalama,’’ with 10 Claims, Title 89.980. 
2. ‘“Barranquena,’’ 10 Claims, Title 94.140. 
3. ‘‘Noche Buena,’’ 9 Claims, Title 105.641. 


Also, the right on the mine “Santa Ana,’’ No. 
1779, with 8 Claims, with minerals of gold and silver 
under the same conditions as above, and the houses, 
machinery and mining equipment that are on these 
properties, for a price of $40,000 in money of these 
United States. This amount is to be paid as follows: 
$1,000 which I have received from you which I 
hereby acknowledge; $9,000 to be deposited by you 
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within fifteen days from this date at my disposal 
to the First National Bank of this city, with in- 
structions that the amount be paid upon execution 
in the City of Hermosillo, Sonora, of the option 
and premise of sale as referred to in this letter. 

After execution of this document, you will indi- 
cate to me the authorized person who is to take 
possession of the mineral lots described for exploita- 
tion for your benefit and for the working of, and 
everything that is necessary for the taking up of the 
minerals that are on the surface or for the finding 
of new deposits with the right to dispose of said 
minerals, and with the obligation on your part to 
give me the 10% of the net value upon liquidation 
of the said metals that are found in these said 
mines; which amounts will be applied on account 
of the price. 

The $30,000 remaining is to be paid by you in three 
installments in one, two and three years from this 
date, discounting from each installment the amount 
that you have given me during the year as a result 
of this participation. 

Once the whole total has been paid of the said 
mines and rights, I obligate to give to you or the 
persons that you designate the definite deed on the 
said properties with satisfactory titles of possession. 

It is understood for the net value of liquidation 
the amount that is to be deducted from the gross 
value that is to take place on each liquidation the 
following expenses only: duties, railroad expense, 
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and railroad charges, and as in your ease if exporta- 
tion is required, all expenses in conjunction there- 
with. 

This option or promise of sale that is referred to 
in this letter is to be signed as soon as you obtain 
the permission from the Secretary of the Govern- 
ment of the Mexican Republic to do business in that 
country, and is to bear the clause and conditions 
appropriate in the case of contracts. In this regard 
your obligation as buyer is to pay the stamp and 
duty charges for keeping up of the concession while 
working the mimes during the life of the option, 
and to keep the properties free and clear from liens 
in regard to labor and materials. In the same docu- 
ment there will be stipulated that in event of failure 
to complete the payments mentioned, or within the 
time stipulated the contract will be rescinded and all 
amounts received in account of the price are to be 
held without any obligation as to their return. In 
this case the buyer can take back within a space of 
three months the machinery that he has installed in 
the mines and also materials that he has thereon, 
leaving, however, in the mines any permanent in- 
stallations. 

If the deposit of $9,000 mentioned above is not 
made or if within a time of ninety days from this 
date you will not obtain the permission from the 
Secretary of the Government, the present option is 
to be terminated without obligation on my part to 
refund your $1,000 that I have received in this 
regard. 
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All of the expense in connection with the writing 
of the promise of sale, as well as the deed, is in 
this case for account of the buyer. 

In the event that you agree to the terms men- 
tioned above, I ask that you confirm by signing and 
returning to me the duplicate of this letter. 


/s/ JUAN F. ROBINSON. 


PLAINTIFE’S PRE-TRIAL EXHIBIT No. 56 
Translation 


No. 1161.—In the City of Hermosillo, State of 
Sonora, Mexico on the 31st day of October, 1944, be- 
fore me, Attorney Horacio Sobarzo, Notary Public 
No. 5, and the witnesses hereto, Nicasio Ruibal, 
married, a merchant, and Luis Garniea, a bachelor, 
a private employee, both of legal age, Mexicans, 
local residents and without legal disability, appeared 
Messrs. Jorge F. Robinson, Juan F.. Robinson and 
Miss Ana Robinson, the first two married and the 
latter single, miners, residents of La Barranca, 
Municipality of San Javier, in this State, parties 
of the first part, and, as party of the second part, 
Mr. Maleom C. Little, an American citizen an at- 
torney, a resident of Nogales, State of Arizona, and 
temporarily in this place, as President and on be- 
half of the corporation ‘‘Mina del Refugio, S. A.,”’ 
said parties not being affected by the prohibitions 
upon Notaries in regard to contracts concerning 
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enemy properties and business and not requiring 
a permit from the Intersecretarial Board for the 
execution of these presents. The contracting parties, 
all of legal age and personally known to the under- 
signed Notary, to which I certify, and, in my 
opinion, competent to contract and obligate them- 
selves, stated that they hereby enter into the agrec- 
ment, contained in the following declarations and 
clauses : 
Declarations: 


I. Messrs. Jorge F. Robinson, Juan F', Robin- 
son and Miss Ana Robinson are referred to herein 
as the ‘‘Owners,’’ and Mina del Refugio, S. A. as 
the ‘‘Company.’’ 


Il. My. Jorge F. Robinson is the grantee and 
owner of the two following mineral ‘‘exploitation”’ 
claims, situated in the Municipality of San Javier, 
Sonora: ‘‘Tascalama,’’ containing ten hectares, title 
No. 89980, issued October 24, 1989, and registered 
on the same date under No. 622. Vol. 64, page 
156, of the General Book of Concessions of the 
Public Mining Records, November 17, 1939; and 
‘‘Noche Buena,’’ containing nine hectares, Title No. 
105641, issued June 17, 1944, and registered the 
same day under No. 296, page 75 of Vol. 92, of 
said General Book of Concessions. 


TIY. Mr. Juan F. Robinson is the grantee and 
owner of the ‘‘exploitation’’ mineral claim No. 
94190, known as ‘‘Barranquena,’’ containing ten 
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hectares, situated in said Municipality of San 
Javier, Sonora, issued August 12, 1940, and regis- 
tered on the same day under No. 203, page 51 of 
Vol. 72, of said General Book of Concessions. 


IV. Miss Ana Robinson is the grantee and owner 
of the ‘‘cateo’’ mining concession known as ‘‘Santa 
Ana,’’ Title No. 97617, containing 9 hectares and 
situated in said Municipality of San Javier. On 
January 17, 1944, said grantee applied to the 
Mining Agency in this place for an ‘‘exploitation’’ 
concession of the same name and to replace said 
‘‘cateo’’ title, which proceeding bearing the No. 
1779, 1s being conducted in said Agency. 


V. On September 18, 1944, Mr. Juan F. Robin- 
son applied to said Mining Agency for the follow- 
ing exploitation concessions, situated in said Munici- 
pality of San Javier: ‘‘Ana Estella,’’ containing 
50 hectares, Expediente No. 1898; ‘‘Candelaria,”’ 
containing 11 hectares, Expediente No. 1899; and 
‘Veta Grande,’’ of 9 hectares, Expediente No. 1900. 
(Note: the ‘‘expediente’’ is the denouncement or 
location, record.) 


VI. Messrs. Jorge EF. Robinson owns two-thirds 
(24) and Juan EF. Robinson owns one-third (14) of 
the machinery, equipment, and surface improve- 
ments now existing on the ‘‘Tascalama’”’ claim, and, 
of the houses existing on the surface of the ‘‘Santa 
Ana’’ and ‘‘Candelaria’”’ claims, of which the fol- 
lowing is an inventory: 
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I—15 Ton Mill. 
1—6 H.P. Fairbanks Motor. 
1—Dodge automobile motor. 
1—Concentration table. 
1-——1-15/16” x 15’ shaft. 
1—36” pulley. 
1—38” pulley. 
3—Pulleys of 6”, 8” and 12”. 
1—Belt complete for classifier. 
1—6” x 20’ belt. 
1—3” x 10’. 
1—Dodge 25 ton crusher. 
4—-Tron bars. 
2—Small iron bars. 
200—feet of 214” pipe. 
2—Cylindrical water tanks, of 3’ and 4’ long, re- 
spectively. 
1—40 H. P. boiler without tubes. 
2—Mine cars complete. 
1—ear body. 
60’ of rail. 
200—F'eet of 34” new pipe. 
40—Feet of 5/8” strip iron. 
1—Wooden flotation machine. 
1— Forge. 
1—Anvil. 
1—One ton tackle. 
1—Old Steam hoist. 
1—15 H. P. steam cylinder. 
1—Small steam pump. 
100’ of 114” pipe. 
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1—5 Ton mill. 
1— Wooden Chute. 
1—Mill Building. 
Santa Ana House. 
La Esperanza House. 
2000 of rail. 
1—Wagon. 
450’ of 114,” pipe. 
1—Old 60 H. P. Boiler. 
1— Water heater for boiler. 
Mine tools. 
Mill tools. 
Mill equipment, corrugated iron, bolts, old 
iron, ete. 


Clauses: 


First: The owners promise and agree to sell to 
the Company, or to such competent person or com- 
pany that it may designate, or to which it may 
assign its rights hereunder, the mining claims, those 
to which titles have been issued and to which titles 
are pending, and the other properties described in 
the foregoing declarations. 

Second: The owners declare that they have com- 
plied with all the obligations by law imposed on 
said properties, that the properties are free of liens 
and encumbrances, and that the proposed sale shall 
include all the rights, appurtenances, improvements, 
easements and accessions thereunto belonging. 

Third: The agreed price of said properties shall 
be $40,000.00 dollars, American money, which 
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amount is apportioned among said properties as 
follows: To the claims ‘‘Tascalama’’ and ‘‘Noche- 
buena,’’ owned by Jorge F. Robinson, $20,000.00; 
to the claim ‘‘Barranquena,’’ owned by Juan Rob- 
inson, $10,000.00; to the claim ‘‘Santa Ana,’’ owned 
by Miss Ana Robinson, $3,500.00 to the denounce- 
ments referred to in declaration V_ preceding, 
$500.00; and to the machinery, equipment and sur- 
face improvements referred to in declaration VI 
preceding, $6,000.00. 


Fourth: The Owners acknowledge receipt at this 
time, on account of said purchase price, of the sum 
of $10,000.00 dollars, each one of the amount be- 
longing to him. If the Company exercises its right 
to purchase, the rest of the purchase price, or $30,- 
000.00 shall be paid: $10,000.00 on or before August 
10, 1945; $10.000.00 on or before August 10, 1946; 
and $10,000.00 on or before August 10, 1947, this 
latter instalment to be paid at the time of the execu- 
tion of the final deed of transfer. From each an- 
nual instalment there shall be deducted the amount 
received as royalty during the preceding year by 
the owners, as provided in clause seven, and the 
Company shall pay only the difference between 
$10,000.00 and the amount in royalties thus received. 
Deferred payments shall not bear interest. All 
future payments shall be made in the City of Her- 
mosillo to Juan F’. Robinson, and each of such pay- 
ments shall be divided into two parts: the first in 
income tax stamps, as provided in Schedule Three, 
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in the amount due on each payment, as by law pro- 
vided, and the rest in dollars, the value of the 
stamps to be determined according to the exchange 
rate in effect on the day on which payment is made. 


Fifth: The Owners place at the exclusive dis- 
position of the Company the mineral claims and 
other properties mentioned in the declarations 
aforesaid and grant to it the right to take posses- 
sion thereof, with all the rights incident to legal 
possession, to the exclusion of any other person, 
and, at its own and exclusive expense to use said 
properties and to explore, work and exploit said 
mines in such manner as it may see fit, and to ex- 
tract therefrom, treat, sell and export the ores 
therein contained and the products derived there- 
from. 


Sixth: The Company may take to and install on 
the properties the machinery and equipment that in 
its judgment are necessary to thei operation and 
make such improvements on the surface or in the 
mines that it deems advisable. 


Seventh: The Owners shall receive, and the 
Company agrees to pay to them, as a just rental for 
the use and enjoyment of the optioned properties 
and as adequate compensation for their depletion, 
a participation equal to 10% of the net amount 
realized from the ores extracted from the mines. 
The ‘‘net amount realized’’ is understood to be the 
amount remaining after deducting from the gross 
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value appearing in each liquidation issued by the 
smelter the following expenses: The smelting charge 
and other deductions made by the smelter, taxes of 
every kind or denomination, railroad freight or ex- 
press to the smelter from the station where the ores 
or their products are loaded, and, in case of expor- 
tation, the expenses on both sides of the border. The 
smelter is authorized to pay the foregoing expenses 
and to deduct the same from the gross value of each 
shipment, so that the net amount appearing on each 
liquidation shall be the nef amount realized there- 
from. The smelter is authorized to pay to Juan 
F. Robinson, if the latter so requests, the amount 
belonging to the Owners out of the net amount 
realized from each shipment, and the Company is 
obligated to pay said amount to the owners if the 
smelter does not do so, for which purpose a copy 
of this instrument shall be delivered to the smelter 
to which the ores and other products are shipped 
and shall serve as its authority to act as herein 
agreed. For purposes of this contract the word 
‘‘smelter’’ shall apply to any purchaser of the ores 
or their products. 


Kighth: The term of the option contained in 
this contract is established for the benefit of the 
Company, and therefore it may exercise its right to 
purchase herein granted at any time before the 
expiration of the term, by giving to the Owners ten 
days advance notice. After the expiration of the ten 
days, the Company may demand a deed from the 
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Owners. From the price stated in clause three 
above there shall be deducted the sum received by 
the Owners in royalties, as provided in clause 
seven, and therefore when the money thus received 
by the Owners amounts to $30,000.00, they shall be 
obligated to grant to the Company, or assigns, a 
deed of sale to all of the properties included in 
this option. The Owners shall be also so obligated, 
even before receiving in royalties the amount of 
the purchase price, if the Company, at the time of 
execution of the deed pays to them an amount suffi- 
cient to complete the purchase price. When such 
deed is made the Company is authorized to retain 
out of the unpaid portion of the purchase price 
and to pay to the tax offices, any income tax due on 
the transaction and any such tax due prior to the 
date of the transfer. 


Ninth: In addition to the foregoing the Com- 
pany shall be obligated, during the life of this con- 
tract: (1) ‘lo keep account books in accordance 
with present or future laws, therein entering ac- 
counts of ores treated or sold, and permit the Own- 
ers, by their representative and during office hours, 
to inspect such accounts to determine their correct- 
ness and to take copies thereof. (2) To do the an- 
nual work necessary to keep the mine titles in force, 
to pay during the months of January, May and 
September of each year the taxes due on said mines, 
and to pay the production, ad valorem and other 
taxes assessed against the ores and mineral prod- 
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(3) To permit the Owners, by their representa- 
tive and at his risk, to enter the mines to inspect 
the operations and work being carried on therein. 
(4) To pay for the material purchased and labor 
employed in the operation of the properties and 
legal claims for occupational injuries. 


Tenth: The Owners declare that there are no 
contracts in force affecting said mineral claims and 
appurtenances, or authorizing their work or exploi- 
tation, and they obligate themselves, during the life 
of this contract, not to perform any acts or execute 
any contracts that directly or indirectly, might in- 
juriously affect the rights hereby acquired by the 
Company or interfere with the exercise thereof, and 
all things done in violation of this obligation shall 
be void. 


Eleventh: If, due to political disturbances, 
strikes, unsurmountable transportation difficulties, 
labor or legal troubles, intervention by the jure or 
de facto authorities, fires, cave-ins or other circum- 
stances beyond the control of the Company, the 
Company should have to suspend operations, the 
terms herein stipulated shall be considered as ex- 
tended for a time equal to such suspensions, if the 
Company so requests in writing, advising the 
Owners of the beginning and end of such suspen- 
sions, but such suspensions shall not taken to- 
gether exceed one year; but the obligation to pay 
the Owners their participation in the net amount 
realized from ores sold, the payment of taxes, and 
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doing the minimum annual work by law required 
shall not be suspended for any cause. 


Twelfth: If the Company does not pay to the 
Owners the price agreed upon, as provided in 
clauses three and four hereof, or does not pay the 
participation referred to in clause seven, or does 
not pay the mining taxes, or does not do the neces- 
sary annual work to keep the titles to said claims in 
foree, and if such failure of compliance continues 
for thirty days, because of any of such causes this 
contract may be rescinded. 


Thirteenth: If, in the judgment of the Owners, 
the Company should fail to comply with any of the 
obligations mentioned in the preceding clause, 
within thirty days from the date of such supposed 
default, the Owners shall notify the Company 
thereof by registered mail, with return receipt, 
therein stating the cause for such notice. If the 
Company has defaulted, it shall have thirty days 
within which to remedy the default and if it does 
not do so within said period, the Owners may pro- 
ceed by suit to rescind this contract, the Company 
reserving all rights in connection therewith. 


Fourteenth: If this contract terminates for any 
eause other than the purchase of the properties by 
the Company, possession by the Company shall 
cease and the properties shall be returned to the 
Owners who shall retain as damages payments 
previously made, but the Company shall not be 
liable for deterioration. The Company, may, within 
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three months following such termination, dismantle 
and remove the machinery and equipment it has 
installed at the mines and all materials not affixed 
to the soil, but it cannot remove from inside the 
mine rails, timbers and other supporting struc- 
tures. 


Fifteenth: ‘Taxes on payments which under this 
contract are received by the Owners shall be paid 
by the Owners. 


Sixteenth: The parties designate the City of 
Hermosillo, Sonora, as the place for the perform- 
ance of this contract, and they subject themselves to 
the courts or said city in all matters relating to its 
interpretation and performance. For purposes of 
article 1069 of the Commercial Code the Owners 
designate House No. 144 Calle Hidalgo, and the 
Company the office of the Banco Nacional de 
Mexico, both in said City, for service of process 
and the conduct of such proceedings as may be 
necessary. 


Seventeenth: Any notice that one of the parties 
desires to make on the other shall be considered 
as made ten days after the date on which it is de- 
posited in a Mexican post office, registered, with 
return receipt, with proper postage and addressed 
to the party to be notified at the respective address 
mentioned in the preceding clause, the Owners to 
send signed copies of such notices, by registered 
mail with return receipts, to Mr. John C. Higgins, 
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1303 Public Service Building, Portland, Oregon, 
U.S.A. However, the parties may serve notice on 
each other by any other legal methods.: 


Highteenth: ‘The Owners appoint as their repre- 
sentative, in relation to this contract, Mr. Juan F. 
Robinson, and they empower him to receive pay- 
ments, execute receipts and acquittances, distribute 
among the Owners the moneys received hereunder, 
and to deal with the Company in all matters here- 
unto pertaining and all that said Mr. Robinson may 
do in the premises shall be binding upon the Own- 
ers. 


Nineteenth: The Owners consent to the assign- 
ment by the Company of this contract and of the 
rights hereunder acquired to any competent person 
or company, on condition that such assignee assume 
all of the obligations herein incurred by the Com- 
pany, and that there be delivered to Mr. Juan F. 
Robinson, or to any other one of the Owners, a tes- 
timonio (certified copy) of the instrument of as- 
signment. When such instrument is executed the 
obligations hereunder of the Company shall cease. 


Twentieth: If the Cmpany elects to exercise its 
right to purchase said properties, and if, in accord- 
ance with prohibitive laws, it cannot acquire them, 
either directly or through other competent person 
or corporation, without the requirement that Mexi- 
ean nationals own part of its capital stock and be 
members of its Board of Directors; or if, for any 
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other cause, the Company or its assigns, as the case 
may be, cannot acquire said properties, the Owners 
expressly agree, in such case, and if the purchase 
price is paid in full, as above provided, that the 
Company, or assigns, may continue in possession of 
said properties and exploit them for ten years more, 
from the date of expiration of the term of this con- 
tract, and thus successively by decades until the 
ores are exhausted; and the money previously paid 
by the Company on account of the purchase price 
shall be considered as rent, for the entire period of 
such extension, for the use and enjoyment of the 
properties and as compensation for their depletion, 
without obligation on the part of the Company to 
pay anything more, except the expenses and taxes 
caused by such new situation, but without prejudice 
to the obligation of the Owners to execute a proper 
deed whenever the laws so permit. 


Twenty-first: All expenses arising from this 
contract and from the execution of the deed, if a 
deed is executed, shall be paid by the Company, ex- 
cept expenses connected with Income Tax, which 
shall be paid by the Owners. 

As evidence of his legal residence in the country, 
Mr. Malcolm C. Little exhibited a document the 
relevant part whereof is as follows: ‘‘United States 
of Mexico.— Department of the Interior.—Immigra- 
tion Service.—No. 8083.—Form 10.—In accordance 
with the exemptions provided in article 68 of the 
present immigration law, as applied to foreigners 
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legally admitted into the country and who, by rea- 
son of their business, have to leave and enter... 
authority is granted to Mr. Malcolm Cutler Little 

. married ... an American citizen, a legal resi- 
dent of the country, holder of ... the official receipt 
No. 9242717, issued by the National Registrar of 
foreigners.—Nogales, Son., July 20, 1944.—Director 
of Immigration.—Abel Boza Aleman.—Scroll.— 
Official Seal.’’ 

As evidence of his authority to act herein, Mr. 
Malcolm C, Little also exhibited the following docu- 
ments: 

(a) A first certified copy of instrument No. 644, 
of January 5, 1932, executed in the City of Nogales, 
Sonora, by Lic. Arsenio Espinosa, Notary Public 
No. 6, containing the articles of incorporation of 
‘‘Mina del Refugio, Sociedad Anonima,”’ there ap- 
pearing on said document a notation showing that 
it was recorded in the special Mining Record, Vol. 
1, No. 62, January 13, 1932. The relevant parts of 
said document are as follows: First.—The name of 
the Company is ‘‘Mina del Refugio, Sociedad 
Anonima.’’ Second.—The main domicile of the 
Company is the City of Nogales, Sonora .. . 
Third.—The purposes of the Company are: (a) To 
acquire, exploit and alienate mining claims and con- 
eesions ... (b) To acquire, exploit and alienate 
industrial plants and installations, buildings and 
lands necessary or conducise to the foregoing pur- 
poses... (d)... and, in general, the execution of 
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all contracts and the performance of all acts neces- 
sary or conducive to the realization by the Company 
of said purposes. Fourth.—The period of duration 
of the Company is fifty years, which period shall 
terminate December 31, 1982 . . . Seventh—The 
Company shall be governed by a Board of Directors, 
consisting of not fewer than three nor more than 
seven members, who will elect from among them- 
selves a President, a Vice-President, a Secretary 
and a Treasurer. One person may hold two offices.— 
The Board of Directors shall have the following 
powers: (a) To carry on all operations, perform 
all acts and execute all contracts required by the 
corporate purposes ... including acts of ‘‘domin- 
ion,’’ such as to sell, pledge or otherwise to en- 
cumber ... corporate properties . . . to buy sub- 
ject to term payments ... (b) To represent and to 
cause the Company to be represented in and out of 
court, with full powers ... (e) Such other powers 
as are conferred by law or the by-laws of the com- 
pany and that are not expressly reserved to the 
stockholders . . . By-Laws ... Article 39.—The 
President shall have the following powers: 1. To 
represent the Company in and out of court and as 
such to exercise the powers conferred by law and 
by these by-laws ...2.... To represent the Com- 
pany before all authorities, political, administrative 
or judicial, federal, local or municipal and conduct 
all kinds of negotiations, even those that require a 
special grant of authority in connection with the 
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principal matter in hand, incidents thereto and re- 
courses, including the authority to make bids and 
counter-bids ... 3. To denounce, apply for, buy or 
otherwise acquire mining claims and concessions, to 
manage and lease the properties of the Company; 
to enter into contracts and perform all kinds of 
acts, civil or mereantile, required by the ordinary 
business of the Company; to execute the necessary 
public (notarial) and private (before witnesses) 
documents that may be required... 

(B).—The Minute Book of meetings of stoekhold- 
ers and of the Board of Directors of ‘‘Mina del 
Refugio, S. A.,’’ duly authorized by the Director of 
the Federal Tax Office of the City of Nogales, 
Sonora, January 22, 1932, on pages six to nine 
whereof appear the minutes of a regular meeting of 
stockholders held January 20, 1943, the relevant 
part whereof being as follows: ‘‘In Room four of 
the Banco Ganadero and Agricola, 8. A. Building, 
in Nogales, Sonora, at 10 am. on January 20, 
1943, there met the stockholders of ‘‘Mina del Re- 
fugio, 8. A.’? whose names appear in the list of at- 
tendance attached to the record of this meeting. . . 
The President and Secretary being absent, the 
Vice President, Mr. Enrique Torres, Jv., acted as 
Chairman and Miss Donnadieu by special appoint- 
ment acted as Secretary. All the shares into which 
the capital stock is divided being represented, notice 
of the meeting was waived as provided in article 16 
of the bylaws of the Company, and the Chairman 
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declared the meeting legally convened and explained 
that the purpose of the meeting was to take up the 
matters referred to in article 181 of the Incorpora- 
tion Law. Thereupon the following resolutions were 
adopted by unanimous vote: 

First: Resolved to elect as members of the Board 
of Directors and as officers for the corporate year 
of 1943, and until their successors are elected, the 
following persons: Maleolm C. Little, W. C. Taylor 
and Enrique Torres, Jr., the first as President, the 
second as Vice-President and the third as Secretary 
and Treasurer. 

Second: There being no further matters before 
the meeting, the same was adjourned and these min- 
utes were inscribed in the minute book and were 
signed by all those present .. .”’ 

The matters hereinbefore related or inserted are 
true copies from the respective originals, which 
originals I certify to have seen and to have returned 
to the interested parties and that, as shown by said 
Minute Book, a new Board of Directors has not 
since been appointed. 

There were present at the execution of these 
presents Mrs. Guadalupe M. de Robinson and Mrs. 
Viriginia L. de Robinson, both of legal age, com- 
petent to contract and obligate themselves, person- 
ally known to the undersigned Notary, who stated 
that they grant to their respective husbands, Juan 
F, Robinson and Jorge FE. Robinson, their consent, 
as by law required, to the execution of this instru- 
ment, to which they agree. 
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With respect to Income Tax the contracting 
parties stated that they do not owe any such tax 
and neither does the company represented by Mr. 
Little. 

And this document having been read to the con- 
tracting parties and its legal value and effect having 
been explained to them, likewise the need of record- 
ing the same, they ratified and signed it before 
me and in the presence of said witnesses.—! cer- 
tify—(Signed) Juan F. Robinson.—J. F. Robin- 
son.—M. C. Little—Guadalupe M. de Robinson.— 
Virginia L. de Robinson.—Ana Robinson.—N. Rui- 
bal.—L. Garnica.—Scrolls. 

On the 9th day of the following month of No- 
vember, the day on which the stamp and income 
taxes were paid, I authorize this instrument.—I 
eertify.—(Signed) Horacio Sobarzo.—Scroll.—No- 
tarial Seal. 

The same seal in the margin and cancelled income 
tax stamps to the value of $4,204.95 pesos, and com- 
mon stamps to the value of $60.20, and $6.02, or 
10% additional tax. 

‘Citizen Director of the Federal Tax Office, Pres- 
ent.—Under number 1161, before me on this day 
there was executed a document in which Juan F. 
Robinson, Jorge F. Robinson and Ana Robinson 
promised and agreed to sell to the company ‘‘Mina 
del Refugio, 8. A.,’’ or to such competent person 
or company that it might designate, the exploita- 
tion mining concessions ‘‘Tascalama’’ and ‘‘Noche 
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Buena,’’ for $20,000.00 dollars; the exploitation 
mining concession ‘‘Barranquena’’ for $10,000.00 
dollars; the cateo mining concession “Santa Ana,”’ 
for $3,500.00 dollars; the denouncements *‘Ana Hs- 
tela,’’ ‘‘Candelaria’’ and ‘‘ Veta Grande”’ for $500.00 
dollars, all of which concessions are situated at San 
Javier, in this State; and the machinery, equipment 
and surface improvements existing on the ‘‘Tas- 
calama’’ claim, for $6,000.00 dollars.—The optionors 
received at the time of signing this instrument, on 
account of said purchase price 25%, or, on account 
of the mining claims, $8,500.00 dollars and $1,500.00 
on account of the equipment, machinery and surface 
improvements aforesaid. In the same instrument 
said Messrs. Robinson named Juan F. Robinson as 
their common representative in relation to this con- 
tract, to receive payments, sign receipts, ete. Said 
document is contained on seven sheets of the Pro- 
tocol. Pursuant to articles 83 and 88 of the Regula- 
tions of the Income T'ax Law the document is sub- 
ject to a tax of $4,204.95 in stamps under Schedule 
III on $8,500.00 dollars, which is 25% of the pur- 
chase price of the mines, which please cancel on this 
return, affixing the body of the stamps to the origi- 
nal and the stubs to the duplicate, as provided in 
article 83.—Also and in accordance with section 44, 
subsection I, letter (a) the promise to sell the equip- 
ment, machinery and improvements for $6,000.00 
dollars, at the official exchange rate of $4.85 for 1, 
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is subject to a tax in common stamps of $58.20, and 
$5.82, or 10% additional, and, as provided in sec- 
tion 42, subsection I of the Tarif, $2.00 in common 
stamps and $0.20 or 10% additional, which please 
eancel on this return. With respect to the Income 
Tax Law the parties state, Mr. Malcolm C. Little 
for ‘‘Mina del Refugio, 8S. A.’’? and Messrs. Robin- 
son, that they owe no such tax. Hermosillo, Sonora, 
October 31, 1944.—The Notary, Horacio Sobarzo, 
Scroll.”’ 

The Director of the Federal Tax Office in this 
City certifies: that on this day the following taxes 
were paid: Income Tax, Schedule ILI, $4,204.95; in 
common stamps $58.20 and $5.82, or 10% additional; 
and $2.00 in common stamps and $0.20, or 10% addi- 
tional, in accordance with the liquidation made by 
and subject to the responsibility of the subscribing 
Notary.—Hermosillo, Sonora, November 9, 1944.— 
J. Chavez E.—Scroll.—Official Seal. 


This First Copy of the First Testimonio Was 
Taken From the Original For the Use of ‘‘Mina 
Del Refugio, 8. A.’’ It Is Contained On Hight 
Sheets, Duly Compared, with the Stamps By 
Law Required, Duly Cancelled, and It Is a True 
Copy of the Original.—I Certify. 


Hermosillo, Sonora, November 9, 1944.—(Signed) 
Horacio Sobarzo.—Notarial Seal. 
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Agreement Between Mina Del Refugio, 8. A. 
and 
Clayton R. Jones, D. HE. Harris and John C. Higgins 


Declarations: 


ie 
Messrs. Clayton R. Jones, D. E. Harris and John 
C. Higgins are referred to herein as ‘‘First Par- 
ties’? and Mina del Refugio, 8S. A., as the ‘*Com- 
pany.’”’ 
JUL 
First Parties have procured the granting of an 
option to the Company for the purchase of certain 
mining claims, including certain equipment thereon, 
located in the Municipality of San Javier, Sonora, 
together with the right to explore, work and ex- 
ploit said mines pending such purchase, all as set 
forth in that certain option agreement entered into 
on the 31st of October, 1944, between the Company 
and Juan EF. Robinson, Jorge F. Robinson and Ana 
Robinson; said mining claims are referred to herein 
as the Robinson mining propetties. 


ib ale 

First Parties have expended the sum of $10,000 
U. S. Currency (48,500 Mexican pesos) in making 
the first payment on the purchase price under said 
option, and have also expended further sums total- 
ling $13,668.40 U. S. currency (66,281.74 Mexican 
pesos) in the investigation, exploration, develop- 
ment and equipment of said Robinson mining prop- 
erties for operation under said option agreement. 
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The Company will require further large sums of 
money and additional equipment and materials to 
continue the exploration, development and exploita- 
tion of said mining properties and to make further 
payments on the purchase price thereof, and First 
Parties hereby offer to provide the Company with 
money and equipment and materials for the fore- 
going purposes under the following terms and con- 


ditions: 
Clauses: 


First: First Parties shall provide such sums of 
money and such items of equipment, materials and 
supplies for the foregoing purposes as shall be mu- 
tually agreed upon by the Company and First Par- 
ties, and as consideration therefor, and as consid- 
eration for the procurement of the aforesaid option, 
the Company shall be bound to First Parties as fol- 
lows: 

(a) Promptly after the execution of this agree- 
ment, the Company shall execute and deliver to each 
of First Parties its notes for the full amounts 
theretofore expended by such party for and on ac- 
count of the investigation, examination, explora- 
tion, development and equipment of the Robinson 
mining properties, and for payment on the pur- 
chase price under the aforesaid option agreement 
thereon ; said notes shall be payable two years after 
date and shall bear interest at six per cent per an- 
num from the date when the principal sum repre- 
sented by such note was expended by the payee for 
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the purposes above stated, interest being payable at 
the maturity of the note. 

(b) On or about the last day of each month 
hereafter, the Company shall execute and deliver to 
each of the First Parties its note or notes for all 
amounts advanced to the Company or expended for 
its benefit by such party during such month, at the 
request of the officers of the Company, for or on 
account of the exploration, development, equipment 
or exploitation of the aforesaid Robinson mining 
properties or for payment on the purchase price 
under the aforesaid option agreement, or for other 
Company purposes; said notes shall be payable two 
years after date and shall bear interest at six per 
cent per annum from the date of the advance or the 
expenditure by the payee of the principal sum rep- 
resented by such note, interest being payable at the 
maturity of the note; provided, however, that 
promptly after the execution of this agreement, 
First Parties shall pay to the Banco Nacional de 
Mexico, at Hermosillo, Sonora, for credit to the 
account of Arthur E. Johnson, Trustee, for the use 
and benefit of the Company, the sum of 5,000 pesos, 
Mexican currency; said sum shall be in full pay- 
ment of the ‘‘eapital social’’ of the Company, and 
shall constitute the Company’s ‘‘capital social’’ 
without any obligation or indebtedness therefor 
from the Company to said Jones, Harris and Hig- 
gins, and without the issuance of any note or notes 
therefor, and the capital stock of the Company shall 
thereby become fully paid. 
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(c) Upon demand of the parties entitled thereto, 
the Company shall execute and deliver to each of 
the First Parties its note or notes, payable two 
years after date, for the agreed purchase price and 
reasonable value of all used equipment heretofore 
or hereafter sold and delivered to the Company; the 
principal sum of said note or notes shall bear inter- 
est at six per cent per annum from the date or dates 
when the equipment represented thereby shall have 
been delivered for use at the Robinson mining prop- 
erties, said interest being payable at maturity. 

(d) All monies advanced or expended by First 
Parties for any of the purposes described in Clauses 
(a) and (b) above, together with the amounts rep- 
resenting the reasonable purchase price and value to 
the Company of the mining and milling equipment 
sold and delivered to the Company as stated in 
Clause (c) above, together with interest thereon in 
accordance with the terms above stated, shall be- 
come obligations of the Company from the dates 
when such monies were advanced or expended and 
from the dates of delivery to the Company of the 
aforesaid equipment, and the Company shall be and 
remain indebted under open account for the afore- 
said amounts and interest therein as aforesaid to 
the respective persons who advanced or expended 
the monies or who sold and delivered the equip- 
ment, until such persons shall have been reimbursed 
by the Company therefor or until the Company 
shall have executed and delivered to such persons 
its note or notes therefor as above provided. 
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(e) Upon demand therefor by the party entitled 
thereto, the Company shall execute and deliver to 
each of the First Parties chattel mortgages on all 
items of equipment sold and delivered to the Com- 
pany by such party, giving to such party a lien on 
such items of equipment to secure the payment of 
the purchase price therefor and the interest thereon 
as above provided. 

In Witness of the execution of this agreement on 
this 20th day of November,- 1944, the First Parties 
have subscribed their names hereto and the Com- 
pany has caused its name to be subscribed hereto 
by its President and Secretary thereunto duly au- 
thorized. 

/s/ D. E. HARRIS, 

/s/ CLAYTON R. JONES, 

/s/ JOHN C. HIGGINS, 
First Parties. 

Witness: 

/s/ MARGARET L. STEWART, 
/s/ JANET J. ARNOLD, 


MINA DEL REFUGIO, 8. A. 
By /s/ JOHN C. HIGGINS, 
President. 
By /s/ D. E. HARRIS, 
Secretary. 
Witness: 
/s/ MARGARET L. STEWART, 
/s/ JANET J. ARNOLD. 
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Meeting of Directors 


At ten o’clock a.m. on the 20th day of November, 
1944, the Board of Directors of ‘‘Mina Del Refugio, 
S. A.,’? met in Room 504 of the Board of Trade 
Building in Portland, Oregon, there being present 
Dennison E. Harris, Clayton R. Jones and John C. 
Higgins, constituting the full membership of the 
Board. 

My. Higgins presided as Chairman, and Mr. Har- 
ris acted as Secretary. 

Mr. Higgins, as President of the Company, stated 
that the purpose of the meeting was to consider a 
plan that would enable the Company to procure the 
money necessary for the exploration, development, 
operation and acquisition of the mining claims sit- 
uated in the Municipality of San Javier, Sonora, 
described in the option thereon taken by the Com- 
pany on the 31st of October, last, from Juan F. 
Robinson, Jorge F’. Robinson, and Ana Robinson. 

Thereupon Mr. Jones presented to the Board for 
its consideration a draft of a proposed agreement 
between the Company and Messrs. Harris, Jones 
and Higgins as individuals whereby they offered 
to advance to the Company funds for the foregoing 
purposes upon terms as stated in said draft. 

A copy of said proposed agreement is included 
in the record of this meeting. 

After full consideration of said proposed agree- 

ment, the following resolutions were adopted by 
unanimous vote: 
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First: Resolved that said proposed agreement be 
and the same is hereby accepted and ratified, and 
the President and Secretary of the Company are 
hereby authorized and directed to execute said 
agreement in quadruplicate in the name of the Com- 
pany and to deliver an executed copy thereof to 
each of said individuals, Harris, Jones and Hig- 
gins, retaining one executed copy for the Company’s 
files. 

Second: Resolved that either the President or 
the Vice President of the Company is authorized 
and directed to execute and deliver to Messrs. Jones, 
Harris and Higgins, upon their respective demands, 
notes of the Company in accordance with the terms 
of said agreement, in such amounts and at such 
times as the officers of the Company shall deter- 
mine are required by the terms of said agreement 
in consideration for the following: 

(a) <All monies heretofore or hereafter expended 
by said Jones, Harris and Higgins, respectively, 
for and on account of the examination of the prop- 
erties covered by the aforesaid option and the ac- 
quisition of said option and the making of pay- 
ments thereunder ; 

(b) All monies heretofore or hereafter advanced 
or expended by said Harris, Jones and Higgins, re- 
spectively, for and on account of the exploration and 
development of the mining claims covered by the 
aforesaid option and the prosecution of mining op- 
erations thereon ; 

(c) All monies heretofore or hereafter advanced 
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or expended by said Jones, Harris and Higgins, re- 
spectively, for and on account of the purchase, 
repair, transportation and delivery of mining equip- 
ment, materials and supplies used on and in connec- 
tion with the exploration, development and mining 
operations carried on by said Jones, Harris and 
Higgins and/or by this Company on the mining 
properties covered by said option; 

(d) <All monies advanced or paid out by said 
Jones, Harris and Higgins, respectively, for ex- 
penses or other obligations of the Company in- 
curred in the course of its business, or deposited by 
said Jones, Harris and Higgins, respectively, to the 
eredit of Arthur E. Johnson, Trustee in the Banco 
Nacional de Mexico or the First National Bank of 
Nogales, and thereafter expended for the use and 
benefit of the Company; provided, however, that 
said Jones, Harris and Higgins shall promptly 
hereafter pay to the Banco Nacional de Mexico, at 
Hermosillo, Sonora, for credit to the account of Ar- 
thur E. Johnson, Trustee, for the use and benefit of 
the Company, the sum of 5,000 Pesos, Mexican cur- 
rency; said sum shall be in full payment of the 
‘‘capital social’’ of the Company and shall consti- 
tute the Company’s ‘‘capital social’’ without any 
obligation or indebtedness therefor from the Com- 
pany to said Jones, Harris and Higgins, and with- 
out the issuance of any note or notes therefor and 
the capital stock of the Company shall thereby be- 
come fully paid; 

(e) For such amounts as shall represent the rea- 
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sonable purchase price and value to the Company 
of all mining and milling equipment, materials and 
supplies owned by said Jones, Harris and Higgins, 
respectively, and sold and delivered by them to the 
Company for the Company’s use in the exploration, 
development and mining of the properties described 
in the aforesaid option. 

Third: Resolved that all monies advanced or ex- 
pended by said Harris, Jones and Higgins for any 
of the purposes described in Clauses (a), (b), (¢), 
(d) above, together with the amounts representing 
the reasonable purchase price and value to the Com- 
pany of the mining and milling equipment, mate- 
rials and supplies sold and delivered to the Com- 
pany as stated in Clause (e) above, together with 
interest thereon in accordance with the terms of the 
aforesaid proposed agreement, shall become obli- 
gations of the Company from the dates when such 
Monies were advanced or expended and from the 
dates of delivery to the Company of the aforesaid 
equipment, materials and supplies, and the Com- 
pany shall be and remain indebted under open ac- 
count for the aforesaid amounts and _ interest 
thereon as aforesaid to the respective persons who 
advanced or expended the monies or who sold and 
delivered the equipment, materials and supplies, 
until such persons shall have been reimbursed by the 
Company therefor or until the Company shall have 
executed and delivered to such persons its note or 
notes therefor as above provided. 

Fourth: Resolved that the President or the Vice 
President, together with the Secretary, of the Com- 
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pany is authorized and directed to execute and de- 
liver to Messrs. Jones, Harris and Higgins, respec- 
tively, such chattel mortgages or other documents 
of security as may be required in accordance with 
the terms of the aforesaid proposed agreement cov- 
ering such equipment, materials and supphes as may 
be sold and delivered to the Company by said 
Jones, Harris and Higgins, respectively. 

The President further declared that in his opin- 
ion it would expedite the business of the Company 
if a branch office of the Company were established 
in the City of Portland, Oregon, and thereupon, by 
unanimous vote, the following resolution was 
adopted: 

Resolved, that a branch office of the Company 
be and the same is hereby established in the City 
of Portland, State of Oregon, U.S. A., at Room 817, 
Board of Trade Building, in said city, and that 
meetings of the Board of Directors of the Com- 
pany may be held at such branch office from time to 
time as the Board may determine. 

It was also, by unanimous vote, resolved to au- 
thorize Malcolm C. Little to protocolize these min- 
utes. 

The record of this meeting consists of the follow- 
ing documents: a copy of the minutes signed by the 
directors present and a copy of the proposed agree- 
ment referred to in the minutes between the Com- 
pany and Messrs. Jones, Harris and Higgins. 

/3s/ JOHN C. HIGGINS, 
/s/ D. E. HARRIS. 
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Agreement 


This Agreement, between Clayton R. Jones, John 
C. Higgins and D. E. Harris, Witnesseth: 


1. The parties hereto entered into an agreement 
of trust under date of September 1, 1944, relating 
to certain mining claims and properties located near 
the town of La Barranca, Sonora, Mexico. Said 
agreement of trust is hereby cancelled. 


2. In proceeding with the acquisition, develop- 
ment and exploitation of the said mining proper- 
ties, the parties hereto agreed that the contract of 
lease and option covering said properties, which had 
originally been executed between Juan F. Robinson 
and said D. EK. Harris, under date of August 10, 
1944, should be assigned by said Harris to Mina del 
Refugio, S. A., a Mexican corporation, and said 
eontract of lease and option is now held by said 
Corporation. 


3. It was also agreed by and between the par- 
ties hereto that funds for the acquisition, explora- 
tion, development and exploitation of said mining 
properties, should be contributed as follows: $3,000 
by said D. E. Harris and members of his family; 
50% of the balance of said funds by Clayton R. 
Jones, and 50% thereof by John C. Higgins. In 
pursuance of said agreement, said D. E. Harris has 
heretofore contributed $1,500; Robert F. Harris has 
contributed $1,000 and R. Blaine Harris, has con- 
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tributed $500, making a total contribution by said 
Harris and members of his family, of $3,000. Said 
Clayton R. Jones and John C. Higgins have each 
contributed approximately $15,000 in cash and they 
have each made additional substantial contributions 
in mining and operating equipment, and they plan 
to make further contributions of cash and operat- 
ing equipment. 


4. It has been agreed by and between the par- 
ties hereto that ten per cent (10%) of the stock of 
the aforesaid Corporation shall be issued to Ar- 
thur E. Johnson, or his assigns, ten per cent (10%) 
to Daniel D. Kroder, or his assigns, and the remain- 
ing eighty per cent (80%) of the stock of said Cor- 
poration shall be divided between Clayton R. Jones, 
John C. Higgins and the above-named members of 
the Harris family, in proportion to their respective 
contributions in cash and in equipment, at its rea- 
sonable value, and that such stock shall be so distrib- 
uted when the total of said contributions, as finally 
made, has been determined. 

It has also been agreed by and between the par- 
ties hereto that all of the contributions of said par- 
ties, except the amount thereof required to pay up 
the 5,000 pesos capital stock of said Corporation, 
shall be regarded as loans to said Corporation, to 
be represented by notes of said Corporation and 
to be repayable within two years from the respec- 
tive dates when said contributions in cash and equip- 
ment were made, with interest at five per cent (5%) 
per annum, and that said notes shall be payable 
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either at or before their maturity, before any divi- 
dends shall be declared by said Corporation. 


Dated this .... day of March, 1945. 
/s/ CLAYTON R. JONES, 
/s/ JOHN C. HIGGINS, 
/s/ D. E. HARRIS, 
/s/ R. F. HARRIS, 
/s/ R. BLAINE HARRIS. 
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Walter M. Wells 
71 Broadway 
New York (6) 


April 17, 1945. 
Mr. Clayton R. Jones, 
Board of Trade Bldg., 
Portland, Oregon. 


Dear Clayton: 

Kroder has sent to his sister, Mrs. Scott, his as- 
signment of the nine per cent of the mine he had 
been holding. She now has a total of eleven per 
cent which includes the one per cent Johnson 
agreed to give her. 

In the next couple of days, I will be dropping 
you a note and telling you how the eleven per cent 
will be divided—it will probably be between two 
or three of us. What kind of a document will you 
wish us to send you showing that the individuals 
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have a right to the percentages I will tell you about? 
It was my idea that you would probably want pho- 
tostats of Kroder’s assignment for the nine per cent 
and of Mrs. Scott’s two per cent. In addition, I 
suppose you would want a photostat of the assign- 
ment showing how the eleven per cent is divided. 
For your information, we have agreed to pay Kro- 
der $5,000 and have also released him of a small 
sum which we advanced some period back. How-. 
ever, the deal is closed and from here on I hope we 
ean get something out of it. If you get any fur- 
ther reports, you know that I now have a double in- 
terest in knowing how the mine is progressing. 


Until next week or so, I remain 


Sincerely yours, 
/s/ M. WELLS. 


Original—Air Mail 
CC—Regular Mail 
4/23/45 CC J. C. Higgins 
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July 29th, 1945. 
Messrs. Higgins & Jones, 
1303 Public Service Bldg., 
Portland 4, Oregon. 
Report on Tescalama Mine 
Dear Sirs: 

At this time development of the Tescalama mine 
appears to be in a most favorable position. The 
gratifying results obtained during the month, in 
which we drove the 200-ft. level 181 feet and a 40- 
ft. raise to the 153-ft. level, have increased our re- 
serve tonnage and gross value to the point where 
milling becomes advisable. 

The map and data which I am attempting to get 
into the mail to you tomorrow (past midnight now) 
will show with reasonable certainty and in accord 
with mining practice that our ore reserve, north of 
the shaft now stands at 7,335 tons, width averages 
5.5 ft. and $34.29 per ton in gold and silver in short 
tons and U.S. dollars. By giving the metric assays 
a conservative value of $1. per gram gold and $12.80 
per kilogram of silver the resulting gross value is 
$251,481.00. 

The unconventional vein habits and structure in 
this shale formation retarded progress in the earlier 
months of development, but this problem is now 
pretty well in hand. The cross-cuts, with their short 
raise and floor pits, have not only paid well, but 
have revealed with much regularity the big effects 
of the thrust fault. As is shown on the assay map, 
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the impoverished vein filling along the last 100 feet 
of the 153-level is only a mask over the rich 
ore shoot lying a few feet below the floor, and which 
is now continuing past the sickly looking end of the 
153-level. On the map it will be noticed that the 
northeasterly course of the vein is on a straight 
line and the 153- and 200- level running parallel 
and uniform dip. It looks well for continuation in 
this line. 

There are many details which could be added to 
this report data which this urgent time limit may 
not permit. The constant vigilance required in keep- 
ing contact with the ore meant my daily stays at the 
mine, leaving only nights for mapping and record- 
ing and analyzing the day’s data, and the tomor- 
row’s direction. The deflection at end of 200-level 
shows what can happen during three days’ absence 
from mine while confined to office work. 

As there probably are no blue-printing places at 
Hermosillo please have printed in black & white 
several extra copies of the accompanying assay map 
tracing for my use and mail to me. 

It is hoped that the inclosed data and assay map 
will for the next few days suffice in giving you the 
basic information required for your next payment 
decision. Most of this is still on my working pen- 
cil sheets, not yet typed, which I shall inclose in 
this time emergency. 

A summary of ore reserves in the newer develop- 
ment follows: 

Of the ore reserve blocks the outstanding one, of 
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course, is Block ‘‘C,’’ entirely within our new de- 
velopment. For extra caution I have drawn the 
limiting line ‘‘g’’-‘‘h’’ at only 25 feet below the 200- 
level, well within the customary allowance. How- 
ever, the strength and regularity of the vein on this 
lowest level deserves the immediate driving of the 
proposed 250-level from the bottom of the winze. 
As we drove the 185 feet of the 200-level and the 
new raise from 200-level to the 153-level during the 
calendar month of July, besides other work in the 
raises, cross-cut and pits, we reasonably could hope 
to nearly duplicate an equal program below pres- 
ent bottom. If this ore body should prove to be of 
same length and value in the next 100 ft. of slope 
depth is would add another $460,000 to the reserves 
appearing in this report. It is also to be noted that 
the ore appears to be continuing in good shape be- 
yond present face of 200-level, although samples 
from the face and close inspection are at this writ- 
ing not available. 

Probable Ore: 

Assuming that all Tescalama ores are to be milled 
on the ground, making a $15.00 ore profitable, we 
could count on about 3,000 tons left in the old part 
of the mine together with an equal amount beyond 
the margins. The performance of the 200-level, of 
course, gives much hope in the extension of the rich 
ore shoot. 

(Necessary to close here for mail departure.) 

I shall try to get some comments on milling at 
next opportunity. 

Yours very truly, 
A. J. KLAMT. 


Block A 


Block B 


Block C 
Block D 
Block E 


Dump, at portal of Main Tunnel, before 200-level 
additions — 1220 tons @ $ 22.00........ $ 26,840.00 
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Summary of Ore Reserves 


Blocks A-B-C-D-E 


1967 Toms @ $22.80...............cccceseseoeesitl 


—750 Tons/ 


1277 Tons/ 
1521 Tons 
—221 Tons 


DSOOMV ONS $2411... cccecsccec-.no-s--ncreeease 
1525 Tons @) G28.12..............--.--c0cccceceo- 
MOO TOMS GIG :Z0N oo. .cces.ec-eseacnecccasen 
e240 Tons @ $l01-20.......:.....-28--2c....0. 


Stored Broken Ores 


Dump, at portal of Main Tunnel— 
220 tons from 200-level @ $ 60.00....$ 13,200.00 (included above) 


Dump, at portal of Main Tunnel— 


pation 60 tons in piles @ $ 40.00...$ 2,400.00 
Stored in Winze 180 tons @ $100.00......6 18,000.00 ( 
Shipment No. 2, 31 tons @ $ 35.00........ $ 1,085.00 


Total — 8,352 tons @ercmvvvs-sssscecsseeee $409,163.00 


3asis of conversion: Gram-Tonelada to USA-short ton 
IeSe@ le Oram GOI ....-.2c..2-2:--cecc-csaces00 @ $ 1.00 
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$ 29,115.60 


$ 31,343.00 
$ 36,818.00 
$ 97,200.00 
$186,815.00 


inblockD_ ) 


in block D_) 


ESC MO SAVE .......2c..ccecccncocececcenoncs @ $12.80 (1000 grams) 
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PLAINTIFF’S PRE-TRIAL EXHIBIT No. 62 


March 21, 1946. 
Air Mail 
Mr. Malcolm C. Little, Attorney at Law, 
Nogales, 
Arizona, 


Dear Mr. Little: 

In accordance with our telephone conversation to- 
day I am sending you herewith an original and one 
copy of each of the agreements concerning our Mex- 
ican venture, which relate in any way to Mr. John- 
son’s stock interest therein or to his functions as our 
agent and trustee. 

Upon reading these agreements you will note that 
Mr. Jones and I purchased the original option 
agreement between Daniel D. Kroder and Juan 
Robinson under an agreement dated July 31, 1944. 
Under that agreement Jones and I undertook to 
provide certain sums of money, up to $35,000, to 
make the first option payment to Robinson and 
to provide for a limited amount of development on 
the property, a corporation was to be organized 
to own the property, and our cash contributions — 
were to constitute loans to the corporation to be — 
represented by notes which were to be payable be- 
fore any dividends were declared. The stock of the 
corporation was to be distributed 14 to Kroder and 
24 to Jones and myself. 

On August 9, 1944, a supplemental en, | 
was made with Kroder in which his participation 
was to be 20% instead of 3314%, and it was agreed 
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that his 20% was to be divided 10% to Johnson and 
10% to Kroder. On August 31, 1944, a formal agree- 
ment confirming that set out in the letter of August 
ninth was executed by Jones and myself with Kro- 
der, and Johnson’s interest was again stated to be 
10%. 

Thereafter certain transactions took place between 
Kroder and Johnson of which we do not here have 
any record. They are recited in a document exe- 
euted by Diana Wallace Scott under date of April 
24, 1945, of which copies are enclosed. According 
to our information, the recitals in that document 
are correct, and they indicate that Kroder, upon 
some date not stated, assigned Johnson’s 10% in- 
terest to him and that subsequently thereto Kroder 
and Johnson each assigned 1% of his interest to 
Diana Scott, and thereafter Kroder assigned the re- 
maining 9% of his interest to Diana Scott, and 
thereafter Diana Scott assigned 5% out of her 11% 
interest to Walter M. Wells. 

From the foregoing it now appears that John- 
Son now owns a right to receive 9% of the stock of 
Mina del Refugio, and unless he has in some way 
transferred or encumbered some part of that 9% 
interest, he still owns it. 

Mr. Jones and I are advised by Mr. Harris that 
Johnson says that he still owns his 9% interest and 
that he would like to sell that interest to Mr. Jones 
and myself for $4,000. Jones and I are willing to 
purchase Johnson’s 9% for $4,000 payable in cash 
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upon the execution of a proper assignment and 
transfer, and we are also willing, in order to be en- 
tirely fair to Johnson, to give him an option to re- 
purchase his interest at any time within twelve 
months of the transfer for the same amount we 
paid for it, without interest. The option may also 
contain the provision that if he desires to repur- 
chase any fractional part of the 9% within such 
period of a year he may do so upon repaying a cor- 
responding proportion of our purchase price. How- 
ever, this option for repurchase is personal to John- 
son, is to be exercised in his lifetime and is not 
transferable by assignment, encumbrance or any 
ereditor’s proceeding and is not to pass to his heirs, 
executors, administrators or beneficiaries. 

As I told you over the telephone, much of the 
equipment which we have sent to Mexico for the 
Tescalama operation will probably not in any way 
appear on the Pacific Brokerage Company’s rec- 
ords. For example, our first substantial shipment 
was loaded onto a 114-ton White truck, and this 
truck-load of stuff was driven to Mexico, via No- 
gales, by Johnson himself, and it is our understand- 
ing that he arranged the crossing into Mexico, which 
took place under an export permit which we our- 
selves had obtained from Washington. I assume 
this entire crossing arrangement was without any 
intervention by the Pacific Brokerage Company and 
the total value of the items covered by this ship- 
ment exceeded $10,000, including the White truck 
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itself which Johnson drove down to the mines with 
its load of equipment, all of which is still in use 
there. Furthermore, we subsequently sent down a 
Chevrolet station wagon having a value of approxi- 
mately $1,500 and this was crossed without the in- 
tervention of Pacific Brokerage Company, as were 
numerous other items which were consigned di- 
rectly to Johnson at Nogales and as to which he 
must himself have arranged the crossing. 

We understand that on the customs’ records in 
Mexico all of this material probably stands in John- 
son’s name as the consignee and the presumptive 
owner. The fact is, of course, that it all belongs to 
Mina del Refugio and Johnson’s function was en- 
tirely that of an agent and trustee. I would assume, 
therefore, that a bill of sale or other document of 
transfer and release executed by Johnson in which 
he recites his capacity as solely that of agent and 
trustee as regards the title of all of this equipment 
and transfers such legal title or interest as he may 
have to Mina del Refugio with a general descrip- 
tion of the truck, the station wagon, the Sullivan 
compressor and other major items, with an added 
catch-all clause referring to every item of materials, 
equipment and supplies located at our warehouse in 
Hermosillo or at the Tescalama mining properties 
would clear the record in this matter so that there 
would be no legal question as to its ownership by 
Mina del Refugio. In case you may want a detailed 
inventory of the items covered by the first shipment 
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which was taken by Johnson to Mexico in the White 
truck in September of 1944, I enclose herewith a 
copy of the list. 

In addition to the first shipment covered by the 
foregoing list, we have sent a large number of ad- 
ditional items of equipment, materials and supplies 
from time to time which were all consigned to Ar- 
thur E. Johnson in care of Pacific Brokerage Com- 
pany. As to many of these items the Pacific Bro- 
kerage Company arranged the crossing, but as to 
most of them Johnson arranged the crossing into 
Mexico himself. Among these items there were 
many pieces of equipment representing very sub- 
stantial purchase prices, and these additional sums 
aggregate in value considerably in excess of $10,000. 
They include a large number of automobile and 
truck tires, hoists, jackhammers, drifters, stopers, 
drill columns, and other pieces of mine equipment 
and supplies too numerous to mention. If you should 
require a detailed inventory of all of these ship- 
ments we could, of course, prepare it, but it would 
represent a considerable task and we hope that you 
will not find it necessary. 

Our prime interest in this matter at the present 
time, in view of Johnson’s precarious state of health, 
is to make sure that he executes the necessary doc- 
uments not only to vest in Mina del Refugio all 
his legal and equitable title in the mining prop- 
erties, equipment, materials and supplies, but all of 
his title and interest in any stock in Mina del Refu- 
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gio so that our situation may not be complicated 
by having to deal with the Mexican woman with 
whom he has been living down there as his common- 
law wife. We don’t know just what rights she may 
have under the laws of Mexico as a common-law 
wife; in fact, we do not know but that he may have 
legalized her status by a formal marriage ceremony 
under Mexican law. In any event, you will under- 
stand that we desire to be protected against any 
complications arising from this source so far as 
our operations and properties are concerned down 
there and particularly so far as Johnson’s stock in- 
terest in the corporation is concerned. 

Please feel free to communicate with us about 
this matter by collect telephone calls or telegrams if 
you desire further information or data from us. 

With kindest regards, I am 


Sincerely yours, 


JOHN C. HIGGINS. 
JCH:JA 
Enclosures 


P. 8. You will note that the agreement between 
Johnson and Jones and myself under date of Au- 
sust 31, 1944, not only established his initial inter- 
est as 10% and fixes his capacity as our agent and 

trustee, but also provides for the opening of the ac- 
count at the Banco Nacional de Mexico in his name 
as trustee. In the present circumstances it is, of 
course, highly desirable that this bank account be 


| 
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transferred to Mina del Refugio. When Johnson 
becomes available I suggest that you advise the 
Banco Nacional of our desire to make this change 
and we will also write them directly in that connec- 
tion. If you will arrange that the necessary docu- 
ments for Johnson’s signature be sent directly by 
the bank to you so that they will be available as 
soon as Johnson is able to come to Nogales or so 
that they can be sent with the necessary instructions 
by you to Johnson at Tucson, we will see that the 
bank gets whatever written authority or instruc- 
tions as may be necessary in this connection from 
us. Augustus J. Klamt, our engineer now in charge 
at the mine, is authorized to draw checks against 
this account and we will advise the bank that he will 
be also authorized to draw checks against the ac- 
count when it is transferred to the name Mina del 
Refugio. For the present, in addition to whatever 
documents may be necessary for Johnson to execute 
concerning the transfer of the account to Mina del 
Refugio, probably all that will be necessary is to 
have Johnson clearly acknowledge the fact that he 
has no interest in any of the funds in this account 
and no rights concerning it except those of an agent 
representing the company and Jones and myself. 
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PLAINTIFE’S PRE-TRIAL EXHIBIT No. 63 


March 25, 1946. 
Air Mail 
Mr. Arthur E. Johnson, 
c/o Mr. Victor Verity, 
615 Valley National Building, 
Tueson, Arizona. 


My dear Johnson: 

We have just received the executed copy of your 
assignment of your interest in Tescalama and the 
Mina del Refugio stock, and I enclose herewith our 
check for $4,000 covering the purchase price, in ac- 
cordance with the contract and your arrangement 
with Mr. Harris. 

We are exceedingly sorry that your illness has 
proved to be so serious, and we hope that the x-ray 
and radium treatments may bring you through and 
restore your health to the point where you may 
again get back on the job at the mine. 

The assignment you executed was signed before 
our letter of instructions reached Mr. Little and it, 
therefore, did not contain the reservation to you of 
the right to redeem this stock. We want to assure 
you, however, that if you should desire to repur- 
chase your interest at any time within a year from 
now you may do so upon repaying our purchase 
price of $4,000 without interest; or if you should 
desire to repurchase part but not all of the stock 
you may do so upon repaying such part of our pur- 
chase price from you as may be pro rata to the por- 
tion of the stock you desire to repurchase. This 
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privilege of repurchase is personal to you and can- 
not be exercised by anyone else through assignment 
or otherwise. 

Please feel free to call upon us to do anything 
within our power to help you through this difficult 
experience. We know how greatly worried you must 
be and we would be glad to do anything possible to 
be of assistance. 

With kindest regards and best wishes, I am 


Sincerely yours, 
JOHN C. HIGGINS. 


cc: C R Jones 
D E Harris 

JCH:JA 

Enclosure 
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PLAINTIFE’S PRE-TRIAL EXHIBIT No. 64 


May 16, 1946. 
Dear Walter: 

Enclosed herewith please find copy of letter which 
T have dispatched to Mr. Juan Robinson of Hermo- 
sillo in which you will note I have asked him to 
reply to you direct, requesting that he send me a 
copy of the letter. 

As I told you on the telephone, I believe his 
mine has merit. He made a trip to New York last 
November or December to clear up the title on this 
property, and when a Mexican spends his own 
money on mining property you may rest assured that 
he has reason to believe that he will come out all 
right. 

Regarding our own property, we are exploiting 
another claim called ‘‘Ana Hstella.’? To date there 
is very little progress to report on any volume of 
tonnage, but the narrow vein which we have un- 
covered shows very good values. It is quite possible 
that this might be an extension of the Tescalama 
vein and could open up considerable tonnages. We 
probably have less than half a dozen men working 
on this new vein and the balance of our crews have 
been engaged in road building, excavation for the 
mill and working on the water supply for the mill. 
All materials have been ordered for the mill, and 
with any luck at all, we should be in production 
by September 1. 

I do not know whether or not the news has 
reached you that Johnson is ill in Tuscon with 
eancer of the esophagus. He probably will never be 


| 


318 Hugh H. Earle vs. 


back on the job. With all due respect to Johnson, 
it is a much smoother operation and work is pro- 
gressing better under Mr. Klamt’s direction, our 
engineer, than it ever has before. I am much more 
enthusiastic over this enterprise than when I saw 
you in New York in November. 

You asked me over the phone whether or not I 
would be willing to sell my interest in Tescalama. 
In talking with Mr. Higgins, if your associates 
would really want to get down and talk business, I 
believe that we would entertain a proposal, but it 
would cost $500,000 for our interest. We bought 
Johnson’s interest when it looked like he was not 
going to last very long, so that Higgins and I are 
the only stockholders, other than your New York 
interests. 

This figure mentioned may seem very large, but 
the ore that we have blocked out, together with our 
present investment does not make it look so ex- 
orbitant. 

With kindest personal regards, I am 


Sincerely yours, 


Mr. Walter M. Wells, 
71 Broadway, 

New York City, 

New York. 
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‘Analysis of August, 1946 Entries to Account of Clayton R. Jones 


or Cr. 

DS i $ 14.49 
oP A eekly. 85.68 
Withheld Income Tax on salary .................... 366.20 
Oregon Physicians Service .................-..-.00-0-- 2.50 
URL? [i 16 ae 150.00 
Wash Advances—Mise. .................-.-00c-sseeeoeen- 1,986.45 
Cash Advances for deposit to 

MONES @& ELIEGING ACCL. ............-.ccceccceoceeseees 9,500.00 
salary—W. J. Jones & Son o.000....eeeeeeeeeeeeees 2,000.00 
Salary—Rothschild-International 

Sh ee Ca 495.00 
Salary—West Oregon Terminals .................. 1,000.00 
Repairs to property owned by 

wal, JOG 26111 
Entertainment expense for 

CASED ICCA 0) cs 300.00 
Travel expense for W. J. Jones & Son .......... 147.55 
Auto damage expense for 

(oe) ACES GS 11.70 
Mina del Refugio Notes assigned to 

Wie) Joneses; Soneeees....ccc......--se-—--.--08 102,930.96 
Mina del Refugio Interest 

assigned to W. J. Jones & Son ........-....-.0-- 4,654.57 

Totals as of August 31, 1946...........0.002.... $12,105.32 $111,801.09 


Analysis of December, 1946 Entries to Account of Clayton R. Jones 


BP MmROTVE CANIS nn. . ne aanennnsnnncnnncceenee 24.90 
Withheld Income Tax on salary ..................-- 366.20 
MAMET -. 22-20. <2 nage nrepnenenneener-n- eater nant 150.00 
Oregon Physicians Service .................-2-:--00000- 2.50 
Cash Advances—Mise. ........---....s:c--cceceesceeeee 27,543.24 
Cash Advances for deposit to 

Jones" Higeins account W10.0%.......202..-. 5,000.00 
melary— WwW. J. Jones & Son ...................-.-.- 2,000.00 
Salary—Rothschild-International 
evec ht) 10) ie aa 495.20 
alary—Sumpter Valley Dredging Co. ...... 916.80 
Salary—West Oregon Terminals .................. 1,000.00 
Mromtamoe Gividend -.2.B22....2....-c-fes-ccee----e- 214.04 
Linnton Terminals partnership profits ........ 1,500.00 
West Oregon Terminals partnership profits.. 1,500.00 
nterest on U. S. Treasury Bonds ..........-...-. 3,962.50 
ash Advance reimbursement ...............---+--++- 25,000.00 
ina del Refugio Notes assigned to 
5, cll, UGITS Aj S10 cee 18,832.78. 


Totals as of December 31, 1946 ............ $33,368.56 $ 55,021.32 
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PLAINTIFE’S PRE-TRIAL EXHIBIT No. 68 


April 4, 1947. 
Mr. Walter M. Wells, 
c/o Isthmian Steamship Co., 
71 Broadway, 
New York, N. Y. 


Dear Walter: 

I returned from the mine a week ago today and 
upon my arrival I cashed the first six bricks from 
the mine, which amounted to about $7,000 American. 

I enclosed herewith snapshots which I took of the 
six bricks and the mill. The mill was shutdown 
when I got there on account of some worn out parts, 
and I do not expect it will get started before next 
week. 

The mill is gradually getting shaken down, but 
it has been a much longer process than would 
normally occur in the states. Things just don’t 
move fast down there due to the remote location and 
the poor communication system. We are installing 
a radio-telephone at the mine and one at Hermo- 
sillo which will facilitate a lot of delays. The mine 
itself looks as good as it ever did. 

Best regards. 


Sincerely yours, 


CLAYTON R. JONES. 
CRJ :KJ 
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1030 Publie Service Bldg. 
August 4, 1947. 
Mr. Juan F. Robinson, 
House 144, 
Calle Hidalgo, 
Hermosillo, Sonora, 
Mexico. 


Dear Mr. Robinson: 
I have telegraphed you today as follows: 

We Are Ready to Make Final Payment For 
Properties Under Our Contract With You. 
We Assume You Will Want Mr. Little at 
Nogales to Handle Final Transaction and Pre- 
pare Necessary Papers. Please Wire Us Im- 
mediately at 1803 Public Service Building Port- 
land, Oregon, Whether You can Be in Little’s 
Office in Nogales to Receive Final Payment 
and Execute Final Deed on Monday, August 
Eleventh. If So, Please Advise Mr. Little Im- 
mediately and Also Procure and Take With 
You to Nogales Necessary Power of Attorney 
for Jorge and Ana to Execute Deed for Them. 
Please Also Wire Us Your Calculation Amount 
of Final Payment Due You After Royalty De- 
duction. 


We assume that the arrangement for the final 
closing of our purchase transaction with you at 
Mr. Little’s office in Nogales will be satisfactory to 
you, and upon hearing from you by telegram to 
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that effect we will transmit the money to the Valley 
National Bank at Nogales so that the payment can 
be made to you upon the execution of the final 
papers. 

We discussed this matter over the telephone with 
Mr. Little today and he advised us that he would 
be prepared to meet you at his office at Nogales on 
next Monday, August 11th, to handle this trans- 
action in your behalf and ours. We both have con- 
fidence in him and since he has acted as attorney in 
this matter throughout and is familiar with all 
details of the transaction and thoroughly competent 
to protect both your interest and ours in the prep- 
aration of the necessary documents, we feel sure 
you will approve this method of handling the 
matter. 

Since the final deed must bear the authorized 
signatures of Jorge and Ana as well as yours, Mr. 
Little suggested that you should be sure to procure 
and take with you to Nogales the necessary power 
of attorney executed by Jorge and Ana empowering 
you to execute the deed for them. 

It is our understanding that since the original 
contract was made with you some additional mining 
claim locations or denouncements have been made by 
you or Jorge in our behalf which are to be included 
in the final deed to us. If we are correct in this 
understanding, please be sure to take with you to 
Nogales all necessary information and descriptions 
of this additional ground so that it may be included 
in the deed to be prepared by Mr. Little. 
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With assurances of our kindest regards and our 
appreciation of your uniform courtesy and coopera- 
tion in our transactions with you, I am 


Sincerely yours, 


JOHN C. HIGGINS. 
JCH:SA 
Airmail 
CC to Mr. Clayton R. Jones 
CC to Mr. Malcolm C. Little 
CC to Mr. E. C. Smith 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 70 
Mina Del Refugio, S. A. 


January 15th, 1948. 
Mr. John C. Higgins, 
18038 Public Service Bldg., 
Portland 4, Oregon. 


Dear Mr. Higgins: 

Enclosed is a copy of my telegram heartily ap- 
proving your arrangement with Paul Avery, who 
was a classmate of mine at Stanford. He is well 
known and has a fine reputation among mining men 
in Mexico. After all this hectic make-believe effi- 
ciency and doctoring tonnages and mill sampling 
to suit the supervisor for high rates of recovery 
at the expense of proper weights and head sam- 
ples, it will be a relief to have competent supervi- 
sion by a technically trained chemist and mill op- 
erator. 
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As our rich ore has already been put through 
the mill it becomes necessary to expenses at all 
points if we are now to continue milling our lower 
grade ores without the sweetening for uniform grad- 
ing which we had counted on from the 200-level ore 
body. By eliminating Ramsden and turning his du- 
ties over to a day-shift boss we can probably save 
1500 pesos monthly and by further trimming down 
the mill crew we hope to make a fair saving. 

Our good Tescalama ore shoot was much shorter 
on the 260-level and definitely quit on its northerly 
course at the beginning of the caverns on the same 
level 168 ft. north of the winze. On its downward 
course the ore also quit, reaching its deepest point 
only 20 ft. below this level. Our most northerly 
winze, now used for transferring ore from the lower 
levels up to the 153-level, was continued to the 300- 
level, the vein changing from ore to gouge and, near 
the 300-level, to 26 inches of pure coal. 

As the distance at present between the end of the 
Tescalama 260-level and the Ana Estela Tunnel 
level is now about 500 ft. with a difference in ele- 
vation of about 165 ft., this unexplored area seems 
to offer the best chance for finding more ore be- 
cause the Ana Estela and Tescalama are quite defi- 
nitely the same vein. It is also quite probable that 
the Oro Grueso Tunnel is on this vein. 

Since our Ana Hstela Incline Shaft at its pres- 
ent bottom is still in a strong gougy vein with non- 
commercial values, present slope depth about 115 
ft., we are checking its prospective phases either 


W.dJ.Jones & Son, Inc. B8il 


for deepening it or running a shoft drift south at 
this depth to see if we may pick up an extension of 
the ore that quit above this level. We also have in 
mind the sinking of this shaft to a depth necessary 
to make the connection with the 260-level of the 
Tescalama by drifting south. As no other vein out- 
crops have been found below this vein system we 
believe that it is best to confine our major work 
on it. 

We are also doing some sampling in the old Can- 
delero Mine which Juan Robinson and Sr. Rendon, 
owners, have invited us to test. 

We gladly look forward to Paul Avery’s arrival. 


Yours very truly, 


/s/ A. J. KLAMT. 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 71 


March 9, 1948. 
Personal 
Mr. Walter M. Wells 
e/o Isthmian Steamship Co. 
71 Broadway 
New York, N. Y. 


Dear Walter: 

I returned from Mexico and California about 
ten days ago and immediately came down with an 
attack of influenza and have just about recovered 
from same. I finally secured the Profit and Loss 
Statement, together with financial statements of the 
company yesterday and I am hastening to forward 
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it on to you. All in all, this company is a very 
sorry picture. 

After taking our depreciation, depletion and or- 
ganization expenses, there was a loss last year of a 
little over $20,000. I would not be so disturbed 
about this loss as we had a terrific year due to 
breakdowns and the ordinary troubles starting up a 
new mill, but what does make our picture look black 
is that they have discovered no new ore bodies, with 
the exception of one on which we are now working, 
in over a year. When we blocked out this ore, Mr. 
Klamt, our engineer, took what is known as an “** En- 
gineer’s License’’ and projected the ore past the 
known limits. His estimation and calculations both 
as to ore reserves and ore recoveries fell down at 
lease 60%. 

I smelled a rat in his letters which started to 
come in about the first of the year and, although 
there was nothing definite, I went down immediately 
and found out what I had suspected, that we were 
using up our ore with no new ore to take its place. 
This long distance management is a very difficult 
situation and, although I do not believe Mr. Klamt 
willfully led us astray, his judgment was very, very 
bad. 

At the present time I believe that we can run 
about a year on the known ore that we have, but 
unless they turn up with some new ore bodies this 
project is going to be a colossal failure. I had no 
idea of this situation until shortly after the first 
of the year. We have had innumerable troubles get- 
ting out a financial statement due to the translation 
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of our Mexican bookkeepers into American phrase- 
ology, plus the fact of the necessary delays in send- 
ing data from the mine to our Hermosillo office and 
then on to Portland. 

I am planning to leave again for the mine in 
about a week or ten days to see at first hand what 
they are doing on some exploitation work which I 
outlined while I was there. We are pumping an old 
mine which is full of water, which we purchased 
at the time we bought our present property, and 
are going to explore that in the hopes that we can 
uncover some new ore. You will be hearing from 
me about this later. 

I saw Alice and George Lilly in San Francisco 
and thought George looked a little tired. I think this 
trip to Honolulu is going to be a fine vacation for 
him and should do him a lot of good. I plan to be 
in New York sometime before summer, but do not 
have any definite plans at the present time. 

I trust that the enclosed information will not be 
too great a shock to you, but it certainly was a bad 
one for me when I first suspected what was taking 
place. 

With kindest personal regards, I am 


Sincerely yours, 


CLAYTON R. JONES. 
CRJ :KJ 
Enclosure 
Airmail 
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Mina del Refugio, 8. A. 


April Ist, 1948. 
Mina del Refugio, 
Portland, Oregon. 


Dear Sirs, 
Liquidation No. 25 


We are this morning melting the clean-up of mill- 
run from March 16th to March 31st. The numbers 
of these bars will begin with No. 100. It will prob- 
ably be a week before we receive first payment. 


Prior Liquidations 


No. 24: Bar #98 was recovered from the washings 
from precipitation bags. Bar #99 was the result of 
melting the remainder of the scrapings from the 
shell of the ballmill, the first part of which was 
made into Bar No. 94. 

The status of order of bullion payments received 
to date: 


Pesos 
Most recent 1st or down payment (Adelan- 
tos), Mar. 24th, Lig. #24......... 3 3,925.38 
Most recent 2nd or Official Assay Adjust- 
mt, Mar. 18th, lig. 4222.......... = 9,057.57 
Most recent 3rd or balance after silver tax, 
Mar. 18th, Lig. #16....2........ =e 15.90 


The checking of the ultimate settlements with 
exactitude is a tedious job and can be done only in 
absence of more pressing work. In past completed 
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settlements the calculations appear to have been done 
quite thoroughly. The months of waiting for their 
determination of the exact metal price and applica- 
ble tax rate delays the precise checking of the com- 
pleted settlements. Their injected complications 
absorb time. 

The six bars of varying sizes, Nos. 100-01-02-03- 
04-05, formimg Lig. No. 25, promise very good 
weight and quality, from present appearance while 
being cast. 

Exploration 


We are naming the flat vein development above 
the 153-level as developed in all of our footwall cross- 
cuts from No. 1 to No. 8 as the ‘£115- Level North.”’ 
In elevation this corresponds to the old 115-level 
south of the main haulage shaft. 

We at first began this work on the most meager 
indications by noting carefully any fugitive string- 
ers of quartz entering the footwall of our vein 
drifts, then driving footwall crosscuts and on their 
resulting indications, driving raises on the stringers. 
The results were very pleasing, confirming a ladder- 
like vein structure expressed in our early examina- 
tions and likewise compensating by outward bulging 
ore extensions for the inward bulging waste masses 
of our straightline ore blocks used in forming our 
ore estimates at a time before we had the raises 
and winzes necessary properly to delineate the sinu- 
ous form of any orebody. 

As some of our mainway levels in the Tescalama 
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and Ana Estela have already passed out of the 
course of the known oreshoots at points where there 
are vague signs of transposition we believe it the 
least expensive, most direct and promising method 
to apply the crossecut and raise method from exist- 
ing level extensions for picking up possible vein 
transpositions. This is the plan we are using. 


Liq. #25 (Continued) 

As Bars Nos. 100 to 105, inclusively, have just 
been weighed, and in our assayer’s task of giving 
us their fineness, their weight only can at present 
be given, as follows: 


areN ON OO. s. . . casks 6 ee 33.5 kilos 
BarNow Ol 2... ace eee 23.5 kilos 
BariNo, 102 ...c.ca see ee 24.0 kilos 
Bar No. 103086: .. 02-4 ee ee 30.0 kilos 
Mey ee Ol OA scp eters pare eae 37.0 kilos 
BATON OO Dass ee ae 0.2 kilos 

153.2 kilos 


The assays will be ready later this afternoon and 
the bars will be in the Banco de Mexico tomorrow 
morning. 

Exploration (Continued) 

In the Ana Estela we have 10 men, all being on 
production. As we are keeping our Tescalama crew 
alternating week by week from production to ex- 
ploration we are at present keeping the small crew 
on the Ana Estela on straight production, which 
often leads to other obscured orebodies in the por- | 
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phyry formation. The ore in the Ana Estela is 
nearly entirely in the porphyry, while that in the 
deeper T'escalama is usually in the replaced coal 
seam in the shale formation. 


Mill Operation 


This is going ahead steadily and smoothly. All 
jealousies, contentions and confusion—and excessive 
expenses—seem to have vanished with the exit of 
Ramsden. All hands work together without friction 
as they should in an organization. 

About two-thirds of the ore is coming from the 
Tescalama and the rest from the Ana Estela. 

Your daily mill reports will furnish the details of 
the mill operation. 


Water Supply 


Because of the continued drouth I yesterday in- 
spected the supply at the Arrellanas and found that 
it is maintaining its flow without any threatening 
decrease. We are pumping steadily at rate of 10 
gallons per minute and leaving the intake dam over- 
flowing at about 4 gallons per minute. 

While replacing the head gasket and grinding the 
valves on the Waukashe gasoline motor we pumped 
from the Goteras two days. 

Please have the Waukashe agent furnish us 
promptly the parts catalogue for this motor. Its 
identity is Model ICK 5110V-No. 89476. We shall 
appreciate the pamphlet or booklet giving a more 
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complete description of its possible performance. 
We wired your office for two sets of gaskets for this 
motor. 

Yours very truly, 


/s/ A. J. KLAMT. 


Mr. Avery on Carbonaceous Ores 


As I had asked Mr. Avery to make some mention 
of the effect of the carbonaceous shale and carbon 
contents, coal, graphite, ete., in the ores, I find that 
his reports do not make any reference to this sub- 
ject. However, I discussed this matter with him 
and he replied that his tests showed no appreciable 
harm to the metallurgy from these carbon contents 
and that they probably were comparatively ineffec- 
tive in precipitating any measurable values from 
the pregnant solutions. This answer was quite re- 
assuring to me because most of the ores in the 
Tescalama carry some kind of combined carbons, 
presumably too tightly fixed in their molecular com- 
binations to be released in the alkaline cyanide 
solutions. Therefore he left me with the impression 
that in his opinion the various carbonaceous ma- 
terials in the ores are almost harmless in our mill- 
ing process. 


Noche Bueno Operation 


Although pumping steadily at the rate of 35 gal- 
lons per minute, 24 hours daily, the lowering of the 
water during the past two weeks seems to have gone 
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down only about one inch per day. In about an hour 
of pump stoppage for servicing the water rose 
quickly several inches. 

This makes it appear that some greater source 
of inflowing water with a water table about 70 feet 
below the surface collar of the shaft exists. This 
makes our efforts with the 35-gallon capacity pump 
look like an unsuccessful task. Therefore, we may 
have to go in for a larger pumping installation. 
However, I shall make some more conclusive ob- 
servations before making any definite recommenda- 
tion. 

As we are using the Goteras equipment for this 
Noche Bueno dewatering, it leaves us without a 
ready water supply in case something should happen 
to our Arrellanas plant, although we try always to 
have about two days’ water supply in our storage 
tanks at the mill. 

In case we should find it necessary to restore the 
pump to the Goteras, would this have your ap- 
proval ? 

Yours very truly, 


A. J. Klamt. 


Mr. Sanchez is doing very well and is a splendid 
cooperator. We are trying to reduce mill expenses 
and increase efficiency wherever possible. 


Vs. J. Ks: 
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April 8, 1948. 
Mr. A. J. Klamt, 
Mina Del Refugio, S. A., 
Apartado 22, 
Hermosillo, Sonora, 
Mexico. 


Dear Mr. Klamt: 

I wish to acknowledge your letter of April Ist. 
I take it from your paragraph under the heading 
‘*Eixploration,’’ that you have not had any success 
in discovering any new ore bodies on the Crosscut 
No. 9 on the 153 Level, or any new on the 115 Level 
North, which you were calling Crosscut No. 8 while 
I was there. Please keep us fully advised each week 
on your exploration activities. 

I was indeed disappointed to learn that your 
pumping operation is already lowering the Noche 
Bueno operation one inch per day. Did you get down 
to the first level, which was showing up when I was 
there? We want you to keep us advised in detail 
of your operations in this shaft as we are pinning 
a lot of hope of finding new ore in this old mine. 

You ask us the very obvious question as to 
whether or not we would approve restoring the 
pump to Goteras in case it is necessary. This is a 
very obvious question as we must keep the mill 
operating and we cannot do so without a water 
supply. I cannot understand your evidently dis- 
turbed thoughts regarding the Arrelanas water after 
we went through such a dry summer as last year. 


W.J.Jones & Son, Inc. 341 


- Our instructions to you are to keep pumping on 
Noche Bueno until it seems like a fruitless opera- 
tion. If you will remember, Goteras at one point of 
our pumping only went down a little bit and then 
it dried up very quickly. Maybe we will find a simi- 
lar condition in Noche Bueno. 

Please keep us advised weekly as requested by me 
on my last visit. 


Your very truly, 


CLAYTON R. JONES. 
CRJ :KJ 
ee: J. C. Higgins 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 74 


Telegram 
Western Union 


W. J. Jones & Son, Inc. 


November 15, 1948. 
Mr. A. J. Klamt, 
Mina del Refugio, 
Corner Calle Iturbide Yavenida Yucatan, 
Hermosillo, Sonora, 
Mexico. 


Higgins and I Request You Commence Disman- 
tling Mill Immediately Transporting All Supplies 
and Materials to Our Corral in Hermosillo. Your 
Instructions Are to List Each Truckload in Detail 
Leaving Mine and Have Smith Check in Detail and 
Receipt Advising Portland Office of Quantities 
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Shipped Each Week. We Desire You Salvage All 
Possible Materials Especially Lumber for Resale at 
Hermosillo. We Suggest You Bring Pipe in First 
and Advertise Quantity and Sizes in Hermosillo 
Paper. You Will Telegraph Offers to Portland for 
Confirmation. 

CLAYTON R. JONES. 
CRJ :KJ 
ec: Mr. J. C. Higgins 
4:50 p.m. 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 75 


December 27, 1948. 
Airmail 
Mr. A. J. Klamt, 
10601 Wilkins Avenue, 
Los Angeles 24, Cal., and 
841 Iturbide, 
Hermosillo, Sonora, Mexico. 


Dear Gus: 

I enclose herewith 2 copies of the Agreement as 
discussed with you over the telephone today. Please 
sign the original ribbon copy on the blank line for 
acceptance and confirmation and airmail it back to 
me. [ am also airmailing 2 copies to you at Her- 
mosillo in case you miss the ones addressed to you 
at Los Angeles, and if so, please sign and return by 
airmail one of the tissue copies. 

You are authorized to make such arrangements 
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with employees, as to their wages, tenure and work- 
ing conditions as you may determine to be necessary 
or expedient, for the period commencing with Jan. 
1, 1949, since they will then and thereafter be your 
personal employees and not the employees of the 
company. If you should determine that any of the 
persons heretofore employed by the company are 
to participate with you, on a profit-sharing basis 
or otherwise, in this contract, and if you should not 
be able to make a mutually satisfactory arrangement 
with any one or more of them, and if you should 
desire that we act as mediators to settle such dis- 
agreement, we shall be glad to do so, but there is 
no obligation on your part to submit such a dis- 
agreement to us, since under the terms of our con- 
tract with you in this matter, it is within your right 
and power to make such arrangements with them 
as you may decide. 


Yours very truly, 


JOHN C. HIGGINS. 
JCH:lu 


Copy of this letter 
and the Agreement to 
Mr. C. R. Jones. 
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Mina Del Refugio, S. A. 


December 27, 1948. 
Airmail 
Mr. A. J. Klamt, 
841 Iturbide—and 
10601 Wilkins Avenue, 
Los Angeles 24, California. 


Dear Gus: 

This will confirm the agreement Jones and I, as 
officers and directors of Mina del Refugio, S. A., 
made with you over the telephone today concerning 
the dismantling of the mill, the transportation of 
the mining and milling equipment and supplies to 
Hermosillo, the payment of the costs involved, the 
sale of the equipment and supplies and the dispo- 
sition of the proceeds therefrom, which agreement 
is as follows: 


1. It is agreed that you are to be in full and 
complete charge of the foregoing proceedings, at 
the Mexican end, subject only to the conditions and 
limitations hereinafter stated. 


2. You are to complete the dismantling of the 
mill and the transportation of all mill, mining and 
other equipment, materials and supplies to the cor- 
ral in Hermosillo as promptly as possible, except 
in cases where purchasers may take delivery at the 
mine. 


3. By December 31, 1948, if possible, or as soon 
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thereafter as it can be accomplished, you are to 
pay from the company’s funds on hand, or in bank, 
all of the Company’s outstanding accounts, pay rolls 
and liabilities, and you are to transmit to the Valley 
National Bank, the full balance of any funds then 
on hand in Hermosillo for deposit in the account 
of Mina del Refugio, 8. A., except that you may 
retain, as a revolving fund, in the bank at Hermo- 
sillo, a balance of $5,000 pesos, or its equivalent in 
United States currency, for your convenience in 
meeting local expenses involved in the dismantling, 
shipping, handling and sale of the equipment, ma- 
terials and supplies. This revolving fund is to be 
charged to you personally, and is to be accounted 
for to us as an addition to the $20,000 net to be 
paid to us from the proceeds of the sale of the 
equipment, materials and supplies, as stated below. 


4, All costs, charges and expenses incurred or ac- 
cruing on or after Jan. 1, 1949, arising out of or con- 
nected with the care, handling and disposition of the 
company’s properties, equipment, materials and sup- 
plies in Mexico, are to be charged to your account. 
This includes, among other things, all costs and 
expenses involved in the dismantling of the mill 
and other equipment, the transportation thereof to 
Hermosillo, or elsewhere, the storage thereof in 
Hermosillo, or elsewhere, the sale, delivery or other 
disposition thereof to others, all pay roll charges 
incurred or accruing on and after Jan. 1, 1949, and 
all rentals on the corral or insurance or other 

charges on the equipment, materials and supplies. 
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do. You are to make full and detailed weekly 
reports to us of your progress in these matters. 
Such reports shall cover, among other things, the 
following : 

(a) Progress in dismantling the mill and trans- 
porting the equipment to Hermosillo. 

(b) All sales actually consummated, covering the 
items sold and the amounts received. 

(c) The disposition of all cash received, whether 
deposited in Hermosillo or the Valley National Bank 
at Nogales. 

(d) All other matters substantially affecting the 
progress you are making in disposing of these as- 
sets, including such offers as you may receive from 
prospective purchasers, or such offers of sale as you 
may make on items of equipment, materials and 
supplies, in instances where the purchase or sale 
price amounts to $500 or more. Since we are inter- 
ested in the result of your sales, to the extent of 
seeing that the net proceeds finally available to the 
company, or to us as its principal creditors, amount 
to $20,000, we reserve the right to reject or confirm, 
before consummation of any sale, offers of sale or 
purchase where the amount involved in the proposed 
transaction, equals or exceeds $500.00. Of course, it 
is not practicable for us from here at this time to 
define more closely the proposed offers of purchase 
or offers of sale which are to be submitted to us 
before consummation, except by the general defini- 
tion just stated as to amount involved, but there 
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is to be included in this category every proposed sale 
where the original cost to the company of the items 
involved in any proposed sale amounted to $500 or 
more. 


6. It is agreed that you are to pay to us, as 
trustees for the company, the first $20,000 received 
by you on account of such sales and that you are 
to retain all proceeds of such sales exceeding that 
total amount. From the amount you so retain, you 
are to pay all your costs and expenses in this re- 
gard, incurred or accruing on and after Jan. 1, 1949, 
and the balance will be your compensation for your 
time and efforts devoted to this matter, on and 
after Jan. 1, 1949. 


7. The proceeds of all sales, up to a total of 
$20,000 are to be remitted as soon as received by 
you, to the Valley National Bank at Nogales, Ari- 
zona, for deposit in that Bank to the joint account 
of Clayton R. Jones and John C. Higgins, trustees, 
and after such remittances have reached the total 
sum of $20,000 you need thereafter make no further 
remittances, and no reports of offers, sales or prog- 
ress, since the balance of the proceeds will belong 
to you. There will be credited against the required 
total of $20,000 to be remitted to the Valley National 
Bank, the $5,000 you deposited in that Bank on 
December 21st, as reported in your telegram of 
Dee. 22nd. 


8. It is, of course, understood that any amounts 
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which have been heretofore received or may here- 
after be received on account of bullion payments, 
tax refunds or from any other sources except the 
proceeds of sales of equipment, materials and sup- 
plies, are entirely outside the terms of the contract 
with you as stated and that no such sums are to be 
credited or applied in reduction of the $20,000 net 
payment to us hereinabove mentioned. 


Yours very truly, 


/3s/ JOHN C. HIGGINS. 


Accepted and Confirmed : 
/s/ A. J. KLAMT. 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 76 


Minutes of Special Meeting of Board of Directors 
of 
Mina Del Refugio, 8. A. 


A Special Meeting of the Board of Directors Ri 
Mina del Refugio, S. A., was held at 10 o’clock 
a.m. on December 27, 1948, at 1303 Publie Service 
Building, Portland, Oregon. 

Present were John C. Higgins and Clayton R. 
Jones, constituting a quorum for the transaction of 
business. 

Mr. Higgins acted as chairman and Mr. Jones 
acted as secretary. 

Mr. Higgins and Mr. Jones discussed the hopeless 
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plight into which the affairs of the Company had 
recently fallen. Mr. Higgins and Mr. Jones reviewed 
the reports of the Company’s engineer, A. J. Klamt. 
Mr. Jones substantiated the conclusions in said re- 
ports from his personal observations made during 
his visits to the site of the mining operations in 
1948, and particularly his last visit there, in No- 
vember of 1948. On the basis of said reports and 
observations, which definitely established the ex- 
haustion of all available ore capable of being mined 
with any hope of meeting operating expenses from 
the properties now owned and held under lease and 
option by the Company, and the failure of all plans 
to find other promising mining properties or to 
continue or resume milling operations on gambisino, 
ore, Mr. Jones and Mr. Higgins agreed that the 
company’s mining and milling enterprise should 
immediately be ended and abandoned, that its sale- 
able assets should be sold, the proceeds distributed 
to its creditors, its affairs should be wound up and 
the company should be dissolved. 

Mr. Higgins and Mr. Jones then discussed the 
progress which had been made in dismantling the 
mill and mine equipment pursuant to their previous 
decision in the latter part of 1948 to curtail opera- 
tions. Mr. Higgins submitted a copy of an agree- 
ment which he had prepared on bebalf of the 
corporation providing for the sale to Mr. A. J. 
Klamt of all the structures, fixtures, equipment, and 
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supplies connected with the mining operations of 
the Company. 
Upon motion duly made and seconded, the follow- 
ing resolution was unanimously adopted: 
Resolved, That the agreement confirmed in 
a letter dated December 27, 1948, from John 
C. Higgins to A. J. Klamt, a copy of which is 
ordered to be attached to the minutes of this 
meeting, be and hereby is approved and adopted 
by the Directors of the Company, and all acts 
of Mr. Higgins and Mr. Jones as officers and 
directors of the Company in entering into said 
agreement, and all acts of said persons in ecarry- 
ing out said agreement and in taking all steps 
necessary and proper for the cessation and 
abandonment of all operations of the company 
be and hereby are ratified and approved by the 
Board of Directors. 


Mr. Higgins pointed out that the most that could 
be realized by the Company under said agreement 
was $20,000, plus any additional portion of the 
Company’s funds referred to in paragraph 3 of the 
agreement remaining after payment of the Com- 
pany’s outstanding liabilities. He stated that at 
most this additional sum, over and above the $20,000, 
might amount to as much as $2,500. He stated that 
there was no possibility that any sum over $2,500 
would be realized from this source and that the 
actual amount thus realized would probably be less 
than $1,000. He also stated that, in his opinion, 
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it was very doubtful whether even as much as 
$20,000 would be realized by the Company from 
the sale of the equipment, structures and supplies. 
It was also explained by Mr. Higgins that paragraph 
8 of said agreement was inserted as a precautionary 
measure and that, the Company did not anticipate 
the receipt of any money after December 31, 1948, 
on account of bullion payments, tax refunds or from 
other sources. 

Mr. Jones observed that said agreement disposed 
of all the assets of the corporation with the excep- 
tion of the real property and mining claims owned 
by or under lease and option to the Company. Mr. 
Higgins and Mr. Jones agreed that the real property 
and mining claims were totally worthless. They were 
useless to the Company and could not be sold, since 
such properties have no value because of the ex- 
haustion of all commercial ore deposits. Mr. Jones 
mentioned that the mine was flooded with water 
due to the cessation of pumping operations. 

Upon motion duly made and seconded the follow- 
ing resolution was unanimously passed: 

Resolved, that all real property and mining 
claims and all interests therein owned or held 
by the Company be and hereby are deemed to 
be worthless and the officers of the Company be 
and hereby are authorized and directed to aban- 
don said property. 


Mr. Higgins stated that there remained the ques- 
tion of what distribution should be made of the 
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funds of the Company to be realized by the Com- 
pany under the agreement with Mr. Klamt, plus 
any funds in the bank account of the Company 
referred to in paragraph 3 of said agreement. It 
was pointed out that there were outstanding notes 
of the Company, and obligations for advances and 
equipment sales to it in the aggregate amount of 
more than $300,000 which had been issued and in- 
curred to evidence the obligation of the Company 
to repay the loans and advances, and for sales of 
equipment made from time to time by Mr. Higgins, 
Mr. Jones, and Mr. Dennison Harris and his fam- 
ily. Mr. Higgins expressed his regret that it was 
necessary to so bitterly disappoint the high expecta- 
tions of full repayment for these loans, advances 
and sales, but stated that the most the Company 
could possibly pay on said notes and other obliga- 
tions was a pro rated distribution of the above- 
mentioned sums which could not exceed $22,500. 
Upon motion duly made and seconded the following 
resolution was unanimously passed: 

Resolved, that the officers of the Company 
be and hereby are authorized and directed to 
make a pro rata distribution to the holders of 
the outstanding notes and other obligations of 
the Company of any and all funds of the Com- 
pany realized under the agreement with Mr. 
Klamt confirmed in the letter from Mr. Higgins 
to Mr. Klamt dated December 27, 1948, plus 
any funds of the Company on deposit in its 
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bank account after payment of all prior lia- 
bilities. 

Mr. Higgins stated that the notes and other obli- 
gations of the Company, above mentioned, were 
obviously more than sufficient to exhaust all the 
assets of the Company so there was no need to make 
any provision for the stockholders of the Company 
since said stock under the circumstances was totally 
worthless. 

Mr. Higgins and Mr. Jones then considered what 
disposition should be made of the corporate struc- 
ture of the Company which would be nothing more 
than a hollow shell after December 31, 1948. Mr. 
Higgins and Mr. Jones determined that they were 
not sufficiently familiar with Mexican law to decide 
Company, or” merely ‘to abandon the corporate 
structure. 

Upon motion duly made and seconded, the follow- 
ing resolution was unanimously passed : 

Resolved that the officers of the Company be 
and hereby are directed and authorized to make 
whatever disposition of the corporate structure 
of the Company that they deem most advisable, 
such authority to include dissolution of the 
Company or abandonment of the corporate 
structure. 
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There being no further business, the meeting was 


adjourned. 
/s/ JOHN C. HIGGINS. 


Clayton R. Jones. 


The undersigned, a director of Mina del Refugio, 
S. A., has read the foregoing minutes of a Special 
Meeting of the Board of Directors of the Company 
held on December 27, 1948. The undersigned hereby 
waives any and all notice required by law for the 
time, place and purpose of said meeting and hereby 
ratifies, approves and confirms all action taken at 
said meeting. 


Dated as of December 27, 1948. 
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I, A. J. Klamt, am a qualified mining engineer, 
and have been associated with Mina del Refugio, 
S. A., since the commencement of its activities in 
connection with the development and operation of 
its mining ventures in Mexico, namely from 1944 to 
the present. During the major portion of such time 
JI have carried on the active management of the 
Company in Mexico. I was and am of the opinion 
that original surveys for the mining activities, 
preparation for same, and the early operations of 
the mine were such as to justify all expectations 
that the venture would be a most profitable one 
and that the profits from the venture would greatly 
exceed any and all of its liabilities. After the mine 
had been in operation for more than three years, 
and particularly during the late fall of 1948, it 
became apparent that the commercial ore deposits 
had been exhausted and that the venture could not 
be continued with any hope of meeting operating 
expenses, much less of making a profit. I have read 
a copy, attached hereto, of the minutes of a special 
meeting of the board of directors of the Company 
held on December 27, 1948, and hereby certify that 
the action taken by the board of directors at said 
meeting is in all respects justified and reasonable 
from a mining and engineering viewpoint. 


Dated as of December 27, 1948. 
/s/ A. J. KLAMT. 
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Treasury Department 
Internal Revenue Service 
Seattle 1, Washington 
Office of 
Internal Revenue Agent in Charge 
Seattle Division 
W. J. Jones & Son, Inc., 
817 Board of Trade Building, 
Portland 4, Oregon. 


Gentlemen: 

I enclose a copy of the report of the examination 
of your income tax returns for the years 1946, 1948, 
in connection with your claim for a refund of 
$12,190.32. After consideration by this office, the 
following adjustment of your tax liability appears 
to be warranted, for the reasons stated in the re- 
port: 

Years: 1946, 1948 (See attached report for 
details). 


If You Agree to this adjustment, the enclosed 
form of acceptance should be executed and for- 
warded to this office promptly, in order that a cer- 
tificate of overassessment may be issued without 
unnecessary delay. 

If You Do Not Agree to the proposed adjustment, 
you may file a protest, executed in triplicate under 
oath, with this office, within 30 days from the date 
of this letter, stating the grounds for your excep- 
tions. Any protest so filed will have careful con- 


364 Hugh H. Earle vs. 
Defendant’s Exhibit No. 80—(Continued) 


Revenue Agent who made prior examination: 
Kimberley. 

With whom was examination discussed? Harold 
F, Smith, See. 

Was an agreement to the findings procured? No. 

Consents (date of expiration): 6/30/51 for 1946. 

Claims (date and years covered): 11/4/49-1946. 

Correspondence from the Bureau: None. 

What other years, reported separately, were cov- 
ered during this investigation? 1944 and 1947. 

Other information: 

This corporation had a bank overdraft close 1946; 
it paid a cash dividend of $7,500.00 that year. In 
1947 it paid a cash dividend of $60,000.00. In 1948 
it paid no dividend, but had an operating loss that 
year. At the close of 1948, its current liabilities 
exceeded its cash on hand. Non-application of Sec- 
tion 102 is recommended. 

The capital stock of J. W. Jones & Son, Inc., was 


owned by the following: 


As at 
12/31/46 1947 1948 
(a) Clayton R. Jones ........ 444 shares 364shares 354 shares 
(b) Clayton R. Jones, Jr... 77 shares 117shares 132 shares 
(b) William Jones ...........- 74 shares 114shares 129 shares 
(c) Marguerite E. Jones.. 155 shares 155 shares 185 shares 


cm ee 


Total O/Se.2- "so 750 shares 750 shares 750 shares 
(b) Sons of (a); (¢) wife of (a). 
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The account of Clayton R. Jones, on the books of 
this corporation showed the following balances: 


12/31/45 Credit balance ............ $11,388.60 
12/31/46 Credit balance ............ 9,874.26 
12/31/47 Credit balance ............ 26,521.91 
12/31/48 Credit balance ............ 13,003.19 


In the year 1946, Jones’ account was credited with 
$121,763.74, face value of notes issued by Mina del 
Refugio, 8. A., which were payable to Clayton R. 
Jones, and which he endorsed over to the taxpayer. 
Credit was also given for $4,654.57, accrued interest 
on these notes at time of transfer. Clayton R. Jones 
endorsed these notes ‘‘ without recourse.”’ 

The maker of these notes, Mina del Refugio, S. A., 
is a Mexican corporation, whose charter was issued 
in 1932. It was organized by persons in Arizona, 
who had through it conducted a mining operation. 
About 1944 it was dormant and had no assets or 
liabilities, but its charter had been kept alive by 
M. C. Little, Jr., a lawyer of Nogales, Arizona. Mr. 
John C. Higgins, Public Service Building, Portland, 
Oregon, learned of this and acquired the capital 
stock for a nominal consideration. The stock at the 
time was all issued to ‘‘Portador (bearer)’’ as 
follows: 

Cert. 1, 2, 3 and 4 for 1249 shares each 
Cert.5,6,7and8for 1share each 

The total authorized capital stock was and is 5000 
shares, par value 1 peso each, or about 20c. It 
appears that these certificates, thus made out, were 
merely handed to Higgins, who thereby became the 
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In the calendar year 1948, Clayton R. Jones 
claimed a bad debt in his personal return for 
$28,222.21, and W. J. Jones & Son, Inc., has claimed 
a bad debt of $134,555.21, determined as follows: 


W. J. Jones 

Clayton R. Jones & Son, Ine 

Face amount of notes ................ $30,472.21 $121,763.74 

Less: Estimated recovery .......... 2,250.00 8,775.00 

PROUT GOT: eetaseccSsceescss--xcerercee 28,222.21 112,988.74 

Add: 

Accrued interest purchased.... none 4,654.57 
Accrued interest reported 

AS MIMCOME -...-.. 20H ee none (cash basis) 16,911.90 

Bad debt deduction claimed ...... $28,222.21 $134,555.21 


John C. Higgins did not claim a bad debt in 1948 
because he had organized on 10/1/48, the H. and H. 
Mines, Inc., and transferred all of his securities 
in mining companies thereto in exchange for its 
capital stock. This corporation did not file a return 
for the year ended 12/31/48, and appears to have 
elected a fiscal year. This return will be requisi- 
tioned as soon as it is determined from the Col- 
lector’s office that it has been filed. It will probably 
claim a bad debt for the Mina del Refugio, S. A., 
notes. Form 917 will be submitted on Dennison E. 
Harris. The return of Clayton R. Jones is being 
obtained from the Collector’s office for the year 1948. 

On December 27, 1948, a special meeting of the 
Board of Directors of Mina del Refugio was held 
at 1303 Public Service Building, Portland, Oregon, 
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at which it was resolved to abandon the corporation. 
A copy of these minutes is as follows: 


Minutes of Special Meeting of Board of Directors 
of 
Mina del Refugio, S. A. 


A special meeting of the Board of Directors of 
Mina del Refugio, S. A., was held at 10 o’clock 
a.m. on December 27, 1948, at 1303 Public Service 
Building, Portland, Oregon. 

Present were John C. Higgins and Clayton R. 
Jones, constituting a quorum for the transaction 
of business. 

Mr. Higgins acted as chairman and Mr. Jones 
acted as secretary. 

Mr. Higgins and Mr. Jones discussed the hopeless 
plight into which the affairs of the Company had re- 
cently fallen. Mr. Higgins and Mr. Jones reviewed 
the reports of the Company’s engineer, A. J. Klamt. 
Mr. Jones substantiated the conclusions in said re- 
ports from his personal observations made during 
his visits to the site of the mining operations in 
1948, and particularly his last visit there, in No- 
vember of 1948. On the basis of said reports and 
observations, which definitely established the ex- 
haustion of all available ore capable of being mined 
with any hope of meeting operating expenses from 
the properties now owned and held under lease and 
option by the Company, and the failure of all plans 
to find other promising mining properties or to 
continue or resume milling operations on gambisino 
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ore, Mr. Jones and Mr. Higgins agreed that the 
Company’s mining and milling enterprise should 
immediately be ended and abandoned, that its sale- 
able assets should be sold, the proceeds distributed 
to its creditors, its affairs should be wound up and 
the company should be dissolved. 

Mr. Higgins and Mr. Jones then discussed the 
progress which had been made in dismantling the 
mill and mine equipment pursuant to their previous 
decision in the latter part of 1948 to curtail opera- 
tions. Mr. Higgins submitted a copy of an agree- 
ment which he had prepared on behalf of the cor- 
poration providing for the sale of Mr. A. J. Klamt 
of all the structures, fixtures, equipment, and sup- 
plies connected with the mining operations of the 
company. 

Upon motion duly made and seconded, the follow- 
ing resolutions were unanimously adopted. 

Resolved, That the agreement confirmed in 
a letter dated December 27, 1948, from John C. 
Higgins to A. J. Klamt, a copy of which is 
ordered to be attached to the minutes of this 
meeting, be and hereby is approved and adopted 
by the Directors of the Company, and all acts 
of Mr. Higgins and Mr. Jones as officers and 
directors of the Company in entering into said 
agreement, and all acts of said persons in carry- 
ing out said agreement, and in taking all steps 
necessary and proper for the cessation and 
abandonment of all operations of the company 
be and hereby are ratified and approved by the 
Board of Directors. 
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Mr. Higgins pointed out that the most that could 
be realized by the Company under said agreement 
was $20,000, plus any additional portion of the 
Company’s funds referred to in paragraph 3 of the 
agreement remaining after payment of the Com- 
pany’s outstanding liabilities. He stated that at 
most this additional sum, over and above the 
$20,000 might amount to as much as $2,500. He 
stated that there was no possibility that any sum 
over $2,500 would be realized from this source and 
that the actual amount thus realized would probably 
be less than $1,000. He also stated that, in his 
opinion, it was very doubtful whether even as much 
as $20,000 would be realized by the Company from 
the sale of the equipment, structures and supplies. 
It was also explained by Mr. Higgins that paragraph 
eight of said agreement was inserted as a precau- 
tionary measure and that the Company did not 
anticipate the receipt of any money after December 
31, 1948, on account of bullion payments, tax re- 
funds or from other sources. 

Mr. Jones observed that said agreement disposed 
of all the assets of the Corporation with the ex- 
ception of the real property and mining claims 
owned by or under lease and option to the Company. 
Mr. Higgins and Mr. Jones agreed that the real 
property and mining claims were totally worthless. 
They were useless to the Company and could not be 
sold, since such properties have no value because 
of the exhaustion of all commercial ore deposits. 
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Mr. Jones mentioned that the mine was flooded with 
water due to the cessation of pumping operations. 

Upon motion duly made and seconded the follow- 
ing resolution was unanimously passed: 

Resolved, that all real property and mining 
claims and all interests therein owned or held 
by the Company be and hereby are deemed to 
be worthless and the officers of the Company 
be and hereby are authorized and directed to 
abandon said property. 


Mr. Higgins stated that there remained the ques- 
tion of what distribution should be made of the 
funds of the Company to be realized by the Com- 
pany under the agreement with Mr. Klamt, plus 
any funds in the bank account of the Company 
referred to in paragraph 3 of said agreement. It 
was pointed out that there were outstanding notes 
of the Company and obligations for advances and 
equipment sales to it in the aggregate amount of 
more than $300,000 which had been issued and in- 
curred to evidence the obligation of the Company 
to repay the loans and advances, and for sales of 
equipment made from time to time by Mr. Higgins, 
Mr. Jones, and Mr. Dennison Harris and his family. 
Mr. Higgins expressed his regret that 1t was neces- 
sary to so bitterly disappoint the high expectations 
of full repayment for these loans, advances and 
sales, but stated that the most the Company could 
possibly pay on said notes and other obligations 
was a pro rated distribution of the above-mentioned 
sums which could not exceed $22,500. Upon motion 
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duly made and seconded the following resolution 
was unanimously passed: 
Resolved, that the officers of the Company be 
and hereby are authorized and directed to make 
a pro rata distribution to the holders of the 
outstanding notes and other obligations of the 
Company of any and all funds of the Company 
realized under the agreement with Mr. Klamt 
confirmed in the letter from Mr. Higgins to 
Mr. Klamt dated December 27, 1948, plus any 
funds of the Company on deposit in its bank 
account after payment of all prior liabilities. 


Mr. Higgins stated that the notes and other obli- 
gations of the Company, above mentioned, were ob- 
viously more than sufficient to exhaust all the assets 
of the Company so there was no need to make 
any provision for the stockholders of the Company 
since said stock under the circumstances was totally 
worthless. 

Mr. Higgins and Mr. Jones then considered what 
disposition should be made of the corporate struc- 
ture of the Company which would be nothing more 
than a hollow shell after December 31, 1948. Mr. 
Higgins and Mr. Jones determined that they were 
not sufficiently familiar with Mexican law to decide 
whether it would be most expeditious to dissolve 
the Company, or merely to abandon the corporate 
structure. 

Upon motion duly made and seconded, the follow- 
ing resolution was unanimously passed: 
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Resolved, that the officers of the Company 
be and hereby are directed and authorized to 
make whatever disposition of the corporate 
structure of the Company that they deem most 
advisable, such authority to include dissolution 
of the Company or abandonment of the cor- 
porate structure. 


There being no further business, the meeting was 


adjourned. 
/s/ JOHN C. HIGGINS. 


/s/ CLAYTON R. JONES. 


The undersigned, a director of Mina del Refugio, 
S. A., has read the foregoing minutes of a Special 
Meeting of the Board of Directors of the Company 
held on December 27, 1948. The undersigned hereby 
waives any and all notice required by law for the 
time, place and purpose of said meeting and hereby 
ratifies, approves and confirms all action taken at 
said meeting. 


Dated as of December 27, 1948. 


Nothing was ever paid on the notes of Mina del 
Refugio, S. A., either principal or interest, to the 
close of 1948. As the minutes disclose, it was esti- 
mated that about $22,500.00 would ultimately be 
realized from the sale of the mining equipment and 
all other assets, except the mining claims and real 
property. The corporation resolved to abandon the 
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real property and mining claims as worthless. This 
situation did not result in a closed transaction as 
at 12/31/48, and it is not clear that the capital stock 
represents a total loss in 1948. Provided that the 
eapital stock and the notes are all considered as in 
reality the same, namely, risk eapital which has the 
same status for income tax purposes, it is evident 
that the capital loss on this risk capital would come 
in the year that all the property of the corporation 
had been finally disposed of and proceeds realized. 
This requirement is not satisfied by establishing 
an estimated sum of $22,500.00 as the amount to be 
realized. This estimate was divided among the note 
holders by agreement as follows: 


Bain GALOIS __-..........--..-----.-- 50% $11,250.00 
iW. Jones & Son, Ince. ............ 39% 8,775.00 
@lavionw WR. Jones ..............-...--.... 10% 2,250.00 
Wenmisom i. Harris ........-...--.-.. 1% 225.00 

$22,500.00 


The notes in question do not appear to qualify 
as securities, as defined in Sec. 23 (k) (8) of the 
Code, because not in registered form or with interest 
coupons attached. Because this is a corporation, 
there would not be a non-business debt. In the case 
of Sam Schnitzer, et al., v. Commissioner, 13 T.C. 
43, the Court stated: 

‘“A corporation’s financial structure in which a 
wholly inadequate part of the investment is at- 
tributed to stock while the bulk is represented by 
bonds or other evidence of indebtedness to stock- 
holders is lacking in the substance necessary for 
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recognition for tax purposes, and must be inter- 
preted 1n accordance with realities.’’ 

For the reasons given above and in the body of 
this report, the deduction claimed of $134,555.21 for 
bad debt in 1948 is not allowed. 

Depreciation claimed was found to comply with 
T. D. 4422, and rates claimed are 1n line with those 
allowed in 1948 R.A.R. and considered reasonable. 

Compensation of officers is paid within the 75-day 
period, and is reasonable. Other items of income and 
deduction were verified. $48,700.00 of capital stock 
in Jones Pacific Co. subscribed in 1947 was can- 
celled at that figure in 1948, no gain or loss. Largely 
due to the above-mentioned bad debt deduction 
claimed, claims for carry-back were filed as follows: 


Amount of 
Year of Claim Claim As Allowed 
BA ol oe $30,865.50 $3,996.95 
SAG repens). ee at ee 12,190.32 6,477.24 
5 A 2 att Se aes oF on 38,030.29 1,830.37 


/s/ CHAS. E. KIMBERLEY, 
Internal Revenue Agent. 


Class: Corp. 
Grade: D 
ebp 


Statement of Total Tax Liability 
[See photostate page 194 of this printed record.] 


Preliminary Statement 
[See pages 189 to 193 of this printed record.] 
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[‘Title of District Court and Cause. ] 
Civil No. 5758 


CLERK’S CERTIFICATE 


United States of America, 
District of Oregon—ss. 


I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
complaint, answer, pre-trial order, findings of fact, 
conclusions of law and judgment, notice of appeal, 
motion for extension of time, order allowing exten- 
sion of time, stipulation for order to send exhibits, 
order to send exhibits, affidavit of service of copy of 
designation, designation of record, and transcript 
of docket entries, constitute the record on appeal 
from a judgment of said court in a cause therein 
numbered Civil 5758, in which W. J. Jones & Son, 
Ine., is plaintiff and appellee, and Hugh H. Earle, 
Collector of Internal Revenue for the District of 
Oregon, is defendant and appellant; that the record 
has been prepared by me in accordance with the 
designation of contents of record on appeal filed 
by the appellant, and in accordance with the rules 
of this court. 

I further certify that there is enclosed herewith 
duplicate transcript of proceedings of May 15-16, 
1951, filed in this office in this cause (includes Civil 
5759), Exhibits Nos. 1 to 80, inclusive, will go for- 
ward under separate cover by express. 
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In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this Ist day of November, 1951. 


[Seal] — LOWELL MUNDORFF, 
Clerk. 


By /s/ FL, BUCK, 
' Chief Deputy. 


[Title of District Court and Cause. ] 
Civil No. 5759 


CLERK’S CERTIFICATE 


United States of America, 
District of Oregon—ss. 


I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
eomplaint, answer, pre-trial order, findings of fact, 
conclusions of law, and judgment, notice of appeal, 
motion for extension of time, order allowing exten- 
sion of time, stipulation for order to send exhibits, 
order to send exhibits, affidavit of service of copy of 
designation, designation of record, and transcript 
of docket entries, constitute the record on appeal 
from a judgment of said court in a cause therein 
numbered Civil 5759, in which W. J. Jones & Son, 
Inc., is plaintiff and appellee, and the United States 
of America is defendant and appellant; that the 
record has been prepared by me in accordance with 
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the designation of contents of record on appeal filed 
by the appellant, and in accordance with the rules 
of this court. 

I further certify that the duplicate transcript 
of proceedings of May 15-16, 1951, of this case 
also included the transcript in Civil 5758 and went 
forward with that appeal, as did exhibits Nos. 1 to 
80, inclusive, which were shipped by express. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this Ist day of November, 1951. 


[Seal] LOWELL MUNDORFF, 
Clerk. 


By /s/ F. L. BUCK, 
Chief Deputy. 


[Endorsed]: No. 13148. United States Court of 
Appeals for the Ninth Circuit. Hugh H. Earle, 
Collector of Internal Revenue for the District of 
Oregon, Appellant, vs. W. J. Jones & Son, Ine, a 
Corporation, Appellee. Transcript of Record. Ap- 
peals from the United States District Court for the 
District of Oregon. 


Filed November 5, 1951. 


/3/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


W. J. JONES & SON, INC., 
Appellee. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Appellant, 
VS. 


W. J. JONES & SON, INC., 
Appellee. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY ON AP- 
PEAL 


Come now the United States of America and 
Hugh H. Earle, Collector of Internal Revenue for 
the District of Oregon, appellants above named, and 
for a statement of points upon which they intend 
to rely on this appeal say: 


1. That the District Court erred in finding and 
holding that the plaintiff was entitled to a bad debt 
deduction of $134,555.21 in computing its taxable 
income for the calendar year 1948. 


2. That the District Court erred in finding and 


holding that 32 notes owned by the plaintiff in 1948, 
identified as Exhibits 13 to 44, inclusive, constituted 


W.J. Jones & Son, Inc. 381 


debt obligations within the meaning of Section 23 
(k) of the Internal Revenue Code. 


3. That the District Court erred in finding and 
holding that plaintiff properly charged off on its 
books in 1948 as a bad debt the $134,555.21, as 
representing the extent to which the 32 notes, Ex- 
hibits 13 to 44, inclusive, were then considered 
worthless. 


4. That the District Court erred in finding and 
holding that the advances evidenced by the 32 notes, 
Exhibits 13 to 44, inclusive, did not represent con- 
tributions to the Mexican corporation’s capital by 
Clayton R. Jones. 


5. That the District Court erred in finding and 
holding that if the stock ownership of Clayton R. 
Jones in the Mexican corporation or his activities 
in regard thereto are attributable to the plaintiff, 
then Findings of Fact XXIIT through XXXIV 
support the District Court’s conclusion that $134,- 
509.21 of plaintiff’s $138,379.48 net operating loss 
for 1948 was a bad debt, allowable as a deduction 
for 1948 under Section 23 (k) of the Internal Reve- 
nue Code. 

6. That the District Court erred in finding and 
holding that the advances made to the Mexican 
corporation by Clayton R. Jones, evidenced by the 
32 notes, Exhibits 13 to 44, inclusive, constituted 
loans, for income tax purposes, as distinguished 
from contributions to capital. 


7. That the District Court erred in finding and 
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holding that Clayton R. Jones, John C. Higgins 
and D. EK. Harris intended that their advances to 
the Mexican corporation should constitute loans 
within the meaning of the Internal Revenue laws, 
as distinguished from contributions to capital. 


8. That the District Court erred in finding and 
holding that the advances made by Clayton R. Jones, 
John C. Higgins and D. E. Harris to the Mexican 
corporation created a debtor-creditor relationship 
within the meaning of the Internal Revenue laws. 


9. That the District Court erred in basing its 
findings, conclusions and holdings upon the mere 
formal appearances of the transactions relating to 
the advances made to the Mexican corporation by 
Clayton R. Jones, John C. Higgins and D. E. Harris 
and ignoring the substance of said transactions. 


10. That the District Court erred in finding and 
holding that Clayton R. Jones, John C. Higgins 
and D. E. Harris expected that their advances to 
the Mexican corporation would be repaid prior to 
the maturity dates of the notes issued to cover such 
advances. 


11. That the District Court erred in finding and 
holding that the plaintiff is entitled to recognition 
for tax purposes as a separate entity distinct from 
Clayton R. Jones, insofar as the stock ownership 
of Clayton R. Jones in the Mexican corporation, 
and his advances thereto evidenced by notes trans- 
ferred to the plaintiff, are concerned. 


12. That the District Court erred in finding and 
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holding that the advances to the Mexican corpora- 
tion were not made by the stockholders thereof in 
direct proportion to their stock interests. 


13. That the District Court erred in failing to 
find and hold that the advances made by Clayton 
R. Jones, John C. Higgins and D. E. Harris to the 
Mexican corporation were intended to be, and were 
in fact in proportion to their stock interests. 


14. That the District Court erred in finding and 
holding that the taxes herein sought to be recovered 
were excessive and were illegally and wrongfully 
withheld from plaintiff. 


15. That the District Court erred in granting 
judgment herein in favor of the plaintiff and against 
the United States and against the defendant, Earle. 


16. That the District Court erred in failing to 
find and hold that the advances made to the Mexi- 
can corporation by Clayton R. Jones, John C. Hig- 
gins and D. E. Harris were intended to and did 
constitute contributions to capital of the Mexican 
corporation. 

17. That the District Court erred in failing to 
enter judgment for the defendants and against the 
plaintiff. 

Dated this 2nd day of November, 1951, at Port- 
land, Oregon. 

/s/ HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 


/s/ DONALD W. McEWEN. 
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United States of America, 
District of Oregon—ss. 

Due and legal service of the within Statement of 
Points on Which Appellants Intend to Rely on 
Appeal is hereby accepted within the State and Dis- 
trict of Oregon, on the 2nd day of November, 1951, 
by receiving a copy thereof duly certified to as a 
true and correct copy of the original. 


/s/ WILLIAM H. KINSEY. 


[Endorsed]: Filed Nov. 5, 1951. 


[Title of Court of Appeals and Cause. | 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL TO BE PRINTED 


To the Clerk of the Above-Entitled Court: 

The Record on Appeal having been transmitted 
by the Clerk of the District Court to the Clerk of 
the United States Court of Appeals for the Ninth 
Circuit for docketing, the appellants hereby desig- 
nate the portions of the record to be printed as 
follows: 

(1) Exhibits 6 to 13, inelusive, 46, 50, 52 to 80, 
inclusive. 

(2) Exhibit 49—the stubs for stock certificates 
actually issued. 
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(3) Exhibit 51—ledger sheets for the following 
accounts: 
Organization Expense. 
Exploration & Development Expense. 
Trucks and Tractors. 
Office Equipment. 
Camp. 
Water System. 
Mill Building. 
Mine Equipment. 
Mill Equipment. 


(4) Exhibit 51—ledger sheets for accounts show- 
ing sums advanced by Clayton R. Jones, John C. 
Higgins and D. E. Harris. 


(5) All of the remaining portions of the record. 


HENRY L. HESS, 
United States Attorney for 
District of Oregon. 


/s/ DONALD W. McEWEN, 
Assistant United States Attorney, of Attorneys for 
Appellants. 


Service admitted. 
[Endorsed]: Filed Nov. 12, 1951. 


